H DOWNTOWN

Bl B MEMPHIS
COMMISSION

Beale Street Historic District Public Infrastructure
Improvement Project RFQ Question Responses

Question 1 — Where is the pre-submittal meeting being held at?
Response: The pre-submittal meeting was held at the Downtown Memphis Commission
office located at 114 M Main St, Memphis, TN 38103, USA @ 9:00am on 01/07/2026

Question 2 — If known, when is this project expected to go to bid for contractors?
Response: The RFQ posted on December 22, 2025 is specifically for selecting a
Construction Manager at Risk (CMAR), not for hiring trade contractors directly. Once
selected, the CMAR will function as the contractor and assume the responsibility of
soliciting competitive bids from trade contractors. The trade bidding process will occur
incrementally as designs are finalized, with the project team intending to release the
work in six separate construction packages.

Question 3 — [s there a pre-bid sign in sheet, plan holder's list and/or addendum available for the project
listed above?
Response: The original sign-in sheet from the mandatory 01/07/2026 pre-submittal
meeting is provided below as Question Response Exhibit A.

Question 4 — What discussion or considerations have been held with local businesses affected by this
project concerning access to their buildings during construction?
Response:
The intent is to minimize the impact on existing businesses through deliberate planning
and communication. By utilizing the Construction Manager at Risk (CMAR) delivery
method, the project ensures expert coordination across all stages of the project.

CMAR will be involved in discussions during the preconstruction phase as part of the
'active design process.' During this stage, they are tasked with making strategic
recommendations regarding the division of work and phased construction to maintain
building access and mitigate disruptions before they occur.
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Question 5 — Would the DMC consider a CM/GC delivery structure in lieu of a CMAR approach for this
project?

Response: The DMC'’s current approach is to utilize the City’s standard CMAR contract
template (Exhibit B) as the baseline for this project. Once a firm is selected, the project
team is open to discussing modifications to the contract during the negotiation phase that
provide mutual benefit, ensure project efficiency, and align with the specific needs of the
project.

Question 6 — Will the DMC provide a draft or sample CMAR agreement for proposer review prior to the
RFQ due date, including key terms related to general conditions, GMP, contingencies/allowances,
insurance, and indemnification?
Response: The City of Memphis standard CMAR agreement template is provided in
Question Response Exhibit B. Please note that this template is subject to modification,
and a final version will be established during the negotiation phase.

Question 7 — Please confirm the current status of design and provide anticipated design milestone
delivery dates (e.g., 60%, 90%, IFC) for each planned construction package/phase.
Response: See outline of current tentative milestone delivery dates below:

Construction Phase 60% Plans 90% Plans IFC Plans
14 — Lt George W Lee Ave 03/13/2026 05/01/2026 06/05/2026
IB — Beale St — 2" to 3™ 05/22/2026 08/21/2026 10/16/2026
1C — Beale St— 3" to 4" 05/15/2026 08/14/2026 10/09/2026
1D — Forum Alley 05/01/2026 07/17/2026 09/11/2026

Question 8 — Is the CMAR expected to provide (a) a single GMP for the entire project, or (b) multiple
GMPs aligned with the construction packages/phases?
8a. For each GMP, please confirm the intended timing/trigger relative to the delivery of the
corresponding design milestone documents.
Response:
A separate Guaranteed Maximum Price (GMP) is established for each package of wortk.
Upon establishment, each package will be incorporated into the Agreement through a
Construction Change/Change Order establishing an overall GMP for the agreement.

For 8a, see response to Question 7.

Question 9 — Given the current RFQ does not provide a defined schedule or anticipated duration for each
construction package/phase and General Conditions are time-dependent, please clarify the schedule basis
proposers should assume when developing General Conditions (and associated pricing) for Appendix B.
Specifically:
9a. Will the DMC provide an anticipated start and finish date (or duration) for each planned
construction package/phase?
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9b. If not, may proposers include a brief statement of assumptions (duration and phasing) with
their Appendix B pricing submission?
Response: See response to Question 7 for the anticipated design schedule. Overall
construction duration is projected to be 18 months. Proposers may include a brief
statement of assumptions (duration and phasing) with their Appendix B pricing
submission.. All work must be completed, invoiced, and paid by (06/30/2028).

Question 10 — Have any structural, waterproofing, utility, pavement, or subsurface/geotechnical
investigations been performed within the project limits and/or areas impacted by the work? If so, will
those reports be made available to the CMAR, and may the CMAR rely upon them?
10a. If such reports identify deficiencies, please clarify whether correction of those deficiencies is
included in the CMAR’s scope/GMP (when exposed or required as a result of the project work),
or treated as a change in scope.
Response: No structural, waterproofing, utility, pavement, or
subsurface/geotechnical investigations have been performed within the project
limits to date. Any hidden site conditions previously unknown or
latent conditions that necessitate a change in quality, quantity, function, or
materials are typically addressed as a written Change Order or Construction
Change Accordingly, no reports are currently available for the CMAR to rely upon

Question 11 — If previously unknown/latent conditions are discovered during construction (e.g.,
unmarked utilities, structural issues, waterproofing failures, unsuitable soils), will correction be included
within the CMAR’s scope/GMP, or addressed via change in scope/contract adjustment?
Response: The Guaranteed Maximum Price (GMP) will include the CMAR's Contingency
as part of the Cost of the Work. Any hidden site conditions previously unknown or latent
conditions that necessitate a change in quality, quantity, function, or materials are
typically addressed as a written Change Order or Construction Change.

Question 12 — Please clarify how contingency will be structured:
12a. Will there be an Owner’s contingency separate from the CMAR’s contingency?
12b. Who controls the use of each, and under what circumstances?
Response:
Yes, the project contingency will be structured with two separate funds.

* [2a. There will be an Owner’s contingency separate from the CMAR'’s
contingency. The Owner’s contingency is established to fund 'Construction Changes' for
extra work outside the Guaranteed Maximum Price (GMP). Separately, the CMAR'’s
contingency ('CM Contingency') is a specific line item included as part of the Cost of the
Work within the GMP.

* [2b. The Owner retains exclusive control over the use of the Owner's
contingency. While the CMAR holds the CM contingency within the GMP, it is the
Owner's intent to maintain oversight and control regarding the usage of both the
Owner’s and the CMAR’s contingencies.
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Question 13 — In the event of grant funding delays, suspensions, or modifications, how will the CMAR
be compensated for extended general conditions, demobilization/remobilization, or cost escalation
impacts?
Response: The DMC anticipates that full project funding will be secured prior to
executing the CMAR contract. However, should grant-funded delays or modifications
occur, the agreement will include provisions to address such contingencies.

Question 14 — What level of coordination or cost responsibility is anticipated for work involving MLGW,
MATA, and other third-party utilities? Will allowances be established for utility relocations and agency-
directed work?
Response: The CMAR is required to coordinate with MLGW, MATA, the City of
Memphis, and other agencies having jurisdiction over the project. Cost responsibility and
coordination are outlined as follows:
i. MLGW
1. Relocation: It is not anticipated that the CMAR will be responsible for
the direct costs associated with the relocation of MLGW utilities
resulting from the project.
2. Coordination: While the CMAR is expected to lead coordination
efforts with MLGW during construction, the Program Management team
will provide support.
ii. City of Memphis Infrastructure
1. Modifications to City-owned fiber, stormwater, sanitary sewer, and
other utilities owned by the City are considered part of the Project Plans.
iii. MATA
1. Improvements to MATA assets will either be included in the CMAR's
Project Plans or installed independently by MATA. If installed by MATA,
the CMAR will coordinate with them as a Separate Contractor
iv. Third-Party Utilities
1. Pre-Construction: The Program Management team will lead activities
to identify and initiate the relocation of conflicting utilities.
2. Construction: The CMAR is responsible for coordinating the work in
the field to ensure no delays to the critical path.
v. Notifications: The Program Management team will assist by providing
construction start notifications and updates to the relevant agencies and
stakeholders.
vi. Allowances: The CMAR may be asked to carry an Allowance within the GMP
to cover necessary payments to MLGW or third-party utilities for agency-
directed work or fees.

Question 15 — Are there any workforce participation goals and/or workforce development requirements
that will be applicable to this project (e.g., local hiring, apprenticeship, MWBE/DBE participation,
reporting)?

Response: No.
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Question 16 — There are some notes about bond but it is not clear if we need to provide one. Please
confirm if we need to provide a 5% bid bond for this job?
Response: A bid bond is NOT required to be submitted with your proposal

Question 17 — Do we need to provide a bonding capacity letter and insurance letter? If so, does this have
to be part of the 30-page RFQ limitation?
Response: Yes. Please include a bonding capacity letter and an insurance letter (or
sample certificate) as appendices to your response. These documents will not count
against the 30-page limitation.

Question 18 — During the pre-bid, you guys had some phasing plans which we couldn’t find on the DMC
website. Can you please share those with me please?
Response: The current phasing plan is provided below as Question Response Exhibit C.
this plan is subject to change; the selected CMAR will be expected to provide
recommendations regarding the final division of work and phasing strategy during the
Pre-Construction Phase
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QUESTION RESPONSE EXHIBIT A

JANUARY 7™ PRE-SUBMITTAL MEETING SIGN-IN SHEET
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QUESTION RESPONSE EXHIBIT B

CITY OF MEMPHIS CMAR AGREEMENT TEMPLATE

Downtown Infrastructure Modernization for Public Safety RFQ — Question Responses | Page 8



RECITALS

Section 1.1
Section 1.2
Section 1.3
Section 1.4
Section 1.5

Section 2.1
Section 2.2
Section 2.3

Section 3.1
Section 3.2
Section 3.3
Section 3.4
Section 3.5
Section 3.6

Section 4.1
Section 4.2
Section 4.3
Section 4.4
Section 4.5
Section 4.6
Section 4.7
Section 4.8

Section 5.1
Section 5.2
Section 5.3
Section 5.4

Section 6.1
Section 6.2
Section 6.3

Section 7.1
Section 7.2
Section 7.3

PROJECT NAME
LOCATION AND/OR ADDRESS
MEMPHIS, TN
PROJECT MANUAL

TABLE OF CONTENTS

ARTICLE 1 - SCOPE OF THE WORK

The Construction Team

Scope of the Work

Definition

Intent of the Contract Documents
Errors in Contract Documents

ARTICLE 2 —- CONSTRUCTION MANAGER’S SERVICES

Construction Manager’s Services
Pre-Construction Phase
Construction Phase

ARTICLE 3 - PROGRESS OF THE WORK

Commencement and Completion

The Progress Schedule

Extension of Substantial or Final Completion Date
Time Extension and Damages for Delay

Limited Circumstances Permitting Increase in the GMP
Liquidated Damage

ARTICLE 4 - PAYMENT

The Guaranteed Maximum Price
Payment Procedure

Retainage

Payment for Stored Material

Use of Payments

Payment Not a Waiver

Final Payment

The Right of Owner to Withhold Payment

ARTICLE 5 - EQUIPMENT AND MATERIALS

Materials Provided by Construction Manager
Type of Equipment/Material/Articles Used
Non-Conforming Materials

Owner Furnishing Equipment or Fixtures

ARTICLE 6 - AS-BUILT DRAWINGS AND DATA

“As Built” Drawings
Operation Maintenance Data and Training
Information from Suppliers

ARTICLE 7 - TRADE CONTRACTS

Definition
No Contractual Relationship with Owner
Award of Trade Contracts

CMAR Contract Version 5.0 (04-25-25)

CoM Public



Section 7.4 Change of Trade Contractors
Section 7.5 No Substitution of Trade Contractors
Section 7.6 Trade Contract Terms and Conditions

ARTICLE 8 - PAYMENT TO TRADE CONTRACTORS FROM CONSTRUCTION

MANAGER
Section 8.1 Payments to Trade Contractors from the Construction
Manager

Section 8.2 Independent Obligation to Pay

ARTICLE 9 - CHANGES
Section 9.1 Changes in the Work
Section 9.2 Change Order Procedure

Section 9.3 Changes in the Guaranteed Maximum Price
Section 9.4 Change Instruction
Section 9.5 Unconditional Obligation to Proceed

ARTICLE 10 - THE UNDERSTANDING OF THE CONSTRUCTION MANAGER
Section 10.1 Examination of Work Site
Section 10.2  Sufficiency of Contract Documents
Section 10.3 No Oral Modification

ARTICLE 11 - THE REPRESENTATIVES OF THE OWNER
Section 11.1  The Representative of the Owner
Section 11.2  Decisions of the Owner

ARTICLE 12 - SUPERVISION OF THE WORK
Section 12.1  The Project Manager of the Construction Manager
Section 12.2  Owner’s Right to Review Work

ARTICLE 13 — THE RIGHT OF THE OWNER TO AUDIT
Section 13.1 Right to Audit
Section 13.2 Review of Trade Contracts

ARTICLE 14 - SEPARATE CONTRACTS
Section 14.1  The Right of The Owner to Award Separate Contracts
Section 14.2  Cooperation
Section 14.3  Responsibility for Damage

ARTICLE 15 - WARRANTIES OF THE CONSTRUCTION MANAGER
Section 15.1  Warranty of Title
Section 15.2  Special Warranties
Section 15.3  Assignment of Warranties
Section 15.4  General Warranty and Correction of Work

ARTICLE 16 - THE RIGHT OF THE OWNER TO DO WORK
Section 16.1 Right of the Owner to do Work
Section 16.2  Deduction for Uncorrected Work
Section 16.3  Correction of Work Before Final Payment

ARTICLE 17 — INSURANCE
Section 17.1 Construction Manager’s Liability Insurance
Section 17.2  Specific Insurance Requirements
Section 17.3  Construction Manager’s Insurance Primary
Section 17.4  No Cancellation
Section 17.5  Insurance Certificates
11
CMAR Contract Version 4.0 (04-25-25)

25
25
25

26

26
26

26
26
27
28
29
29

30
30
30
31

31
31
31

31
32
32

32
33
33

33
33
33
33

33
33
34
34
34

35
35
35
35

36
36
37
39
39
39

CoM Public



Section 17.6
Section 17.7

Section 18.1

Section 19.1
Section 19.2
Section 19.3
Section 19.4

Section 20.1
Section 20.2
Section 20.3

Section 21.1
Section 21.2
Section 21.3
Section 21.4

Section 22.1
Section 22.2

Section 23.1
Section 23.2
Section 23.3
Section 23.4
Section 23.5
Section 23.6
Section 23.7
Section 23.8
Section 23.9
Section 23.10
Section 23.11
Section 23.12
Section 23.13
Section 23.14
Section 23.15
Section 23.16

Section 24.1

Section 25.1
Section 25.2
Section 25.3

The Right of the Owner to Maintain Insurance
No Limitation of Liability

ARTICLE 18 — SURETY BONDS

Surety Bonds Required

ARTICLE 19 — INDEMNIFICATION

Indemnification of the Construction Manager
Labor Indemnity

Royalties and Patents

Attorney’s Fees

ARTICLE 20 - RIGHT TO OCCUPY BY OWNER

Early Occupancy by Owner
Corrections after Occupancy
Heating, Ventilating and Air-Conditioning Systems

ARTICLE 21 - DEFAULT; RIGHT TO TERMINATE OF OWNER

Event of Default

Termination for Convenience

Suspension by the Owner for Convenience
Assignment of Trade Contracts

ARTICLE 22 - HAZARDOUS MATERIALS COVENANTS

Owner’s Responsibility
Hazardous Materials Covenants

ARTICLE 23 - MISCELLANEOUS

No Waiver

Conflicts

Assignment

Governing Law and Qualifications

No Payments to Officers or Employees of City or County
Counterparts

Article and Section Headings

Parties in Interest

Severability

Trade Contractor Relations Requirements
Notices

Exhibits

Entire Agreement

Joint Negotiation

Third Party Beneficiary

Dispute Resolution

ARTICLE 24 - NON-DISCRIMINATION

Non-Discrimination

ARTICLE 25 - PREVAILING WAGE ORDINANCE

Prevailing Wage Ordinance

Construction Mgr./Contractor/Subcontractor Responsibilities

Payment to Covered Workers

iii

CMAR Contract Version 4.0 (04-25-25)

39
39

39
39

40
40
40
41
41

41
41
4
4

42
42
43
43
43

44
44
44

45
45
46
46
46
46
46
46
46
46
46
47
47
47
48
48
48

48
48

49
49
49
50

CoM Public



ARTICLE 26 — DRUG FREE WORKPLACE

Section 26.1

City of Memphis Drug Free Workplace Policy

ARTICLE 27 - SUSPENSIVE LIABILITY AGREEMENT

Section 27.1

Suspensive Liability Condition

ARTICLE 28 - EMPLOYMENT OF ILLEGAL IMMIGRANTS

Section 28.1

Employment of lllegal Immigrants

ARTICLE 29 - BOYCOTT OF ISRAEL

Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit |

Exhibit J
Exhibit K
Exhibit L
Exhibit M
Exhibit N
Exhibit O
Exhibit P
Exhibit Q

EXHIBITS

Project Description

General Scope of Work

Contract Documents

Construction Manager’s Organizational Chart
Components of Guaranteed Maximum Price

Bid Procedure Criteria

Weather Delay

Escrow Agreement

City of Memphis Dispute Procedure

Performance Bond

City of Memphis Certificate of Non Discrimination
Partial Lien Release Form

Final Lien Release Form

City of Memphis Building Wage Rates

City of Memphis Highway Wage Rates

City of Memphis Certificate of Drug Free Workplace
CPM Progress Schedule

iv

CMAR Contract Version 4.0 (04-25-25)

51
52

52
52

52
52

53

CoM Public



CONSTRUCTION MANAGEMENT AGREEMENT

THIS AGREEMENT (herein the "Agreement") is made and entered into as of the ___ day

of , 20XX, between CITY OF MEMPHIS, (herein referred to as "Owner") and,
a Corporation, (herein referred to as "Construction Manager").
RECITALS

1. WHEREAS, the Owner desires to have constructed certain improvements and
associated facilities (herein referred to as the "Project") upon real property owned by Owner in
Memphis, Tennessee, and more particularly described in Exhibit “A” attached hereto and
incorporated herein by reference.

2. WHEREAS, the Construction Manager desires to enter into this Agreement as an
independent contractor licensed in the state of Tennessee and is ready, willing and able to construct

the Project in accordance with the terms and subject to the conditions of this Agreement.

NOW, THEREFORE, in consideration of good and valuable consideration, received or to
be received, the sufficiency of which the parties acknowledge, the parties agree as follows:

ARTICLE 1

SCOPE OF THE WORK

Section 1.1.  The Construction Team. The Construction Manager, the Owner, the
Designated Representative of Owner, as defined in Article 11, and the Design Professionals
retained by the Owner (hereinafter referred to as the Consultant, defined as )
shall begin work during the phase of the design through construction
completion. The Owner, the Consultant and the Construction Manager are hereinafter referred to
as the “Construction Team”. The Construction Manager shall provide leadership to the
Construction Team on all matters relating to construction.

Section 1.2.  Scope of the Work. The Construction Manager shall provide for the
Guaranteed Maximum Price set forth herein, the labor, materials, supplies, tools, equipment,
utilities, products, appliances, and facilities necessary to construct the Project upon the real
property owned by the Owner in Memphis, Tennessee. The general scope of the Work is more
particularly described in Exhibit “B”, which is attached hereto and incorporated herein by
reference. Construction Manager agrees that the Project shall be constructed in accordance with
the terms, conditions, obligations and provisions of this Agreement and the Contract Documents
as defined in Article Two of this Agreement. The Term “Work” includes, but is not limited to all
labor, materials, tools, equipment, supplies and services which are necessary to construct the
Project as described in the Contract Documents, whether or not such labor, materials, tools,
equipment, supplies and services are incorporated in the Project. Notwithstanding any exclusion
or inclusion in any Exhibit to this Agreement to the contrary and whether or not the Work is
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specifically defined in the Contract Documents, Contractor agrees to construct the Work, including
all of the improvements which are reasonably inferable from the Contract Documents.

Section 1.3. Definition. The Contract Documents include this Agreement, and all Exhibits
thereto; the Project Manual as developed by the Consultant; the Drawings and Specifications
developed and to be developed by the Consultant, the Request for Proposals and other bidding
documents. The Contract Documents include any mutually agreed to modifications to any of them
whether such modifications are made prior to or after the execution of this Agreement. Selected
Contract Documents are listed in Exhibit “C”, which is attached hereto and incorporated herein by
reference, or to be added later by Change Order when completed. These documents define the
scope of the Project on which the Owner and the Construction Manager agree, and the basis of a
Guaranteed Maximum Price (GMP) which will be established in form similar to Exhibit “E”. As
used in this Agreement, a “modification” is either:

(a) a written and signed amendment to this Agreement;

(b) a Change Order, Change Instruction or Construction Change authorized in writing
by the Owner; or

(c) a written interpretation issued by the Owner.

Section 1.4. Intent of Contract Documents. The intent of the Contract Documents, except
as otherwise expressly provided in the Contract Documents, is to include all design and
engineering, materials, products, appliances, equipment, labor and services of every kind
necessary for the proper execution and performance of the Work and the terms and conditions of
payment for the Work. The Contract Documents are to be considered as one document, and
whatever is called for by any one of the documents shall be as binding as if called for by all.

Section 1.5. Errors in Contract Documents. In the event the Construction Manager finds
an error, ambiguity, conflict, inconsistency, omission, discrepancy or variance in the Contract
Documents, the Owner shall receive from the Construction Manager notice in writing of any such
error, ambiguity, conflict, inconsistency, omission, discrepancy or variance within forty-eight (48)
hours of the discovery of such error, ambiguity, conflict, inconsistency, omission, discrepancy or
variance. The Owner will make any correction, interpretation or clarification promptly, basing its
decision on the intent of the Contract Documents.

ARTICLE 2

CONSTRUCTION MANAGER'S SERVICES

Section 2.1. Construction Manager's Services. The Construction Manager will perform
the following services under this Agreement in each of the two (2) phases described herein below:

SECTION 2.2 PRE-CONSTRUCTION PHASE:
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2.2.1.  Consultation During Project Development. The Construction Manager shall
schedule and attend regular meetings with the Consultant during the development of design to
advise on site use and improvements, selection of materials, building systems and equipment. The
Construction Manager shall provide recommendations on construction feasibility, availability of
materials and labor, time requirements for installation and construction, and factors related to cost
including costs of alternative designs or materials, preliminary budgets, and value engineering
alternatives. Any material or system proposed by the Construction Manager shall, upon
acceptance by the Owner and the Consultant, become a part of the Contract Documents.

2.2.2 Establishment of the GMP: The Construction Manager shall establish a GMP
within the timeframes established in Section 4.1 of Article 4 and in accordance with Exhibit “E”.

2.2.3 Review of Contract Documents: Without assuming any of the design responsibility,
the Construction Manager shall review the Drawings and Specifications as they are prepared,
recommending alternative solutions whenever design details affect construction feasibility or
schedules. The Construction Manager shall concentrate on ways to reduce both the construction
costs and schedule.

2.2.4 Construction Planning: The Construction Manager shall recommend for purchase
and expedite, with the Owner's approval, the procurement of long-lead items to ensure their
delivery by the required dates.

2.2.4.1 The Construction Manager shall make recommendations to the Owner and the
Consultant regarding the division of Work in the Drawings and Specifications to facilitate the
bidding and awarding of Trade Contracts, as defined in Section 2.3.5 herein, allowing for phased
construction taking into consideration such factors as time of performance, availability of labor,
overlapping trade jurisdictions, and provisions for temporary facilities.

2.2.4.2 The Construction Manager shall review the Drawings and Specifications with the
Consultant to eliminate areas of conflict and overlapping in the Work to be performed by the
various Trade Contractors, as defined in Section 7.1 herein, and prepare prequalification criteria
for bidders, which shall be subject to the approval of the Owner and which shall include:

a. That the Trade Contractor has requisite experience.
b. That the Trade Contractor has financial stability.
c. That the Trade Contractor is properly licensed.

2.2.4.3 The Construction Manager shall develop Trade Contractor or Subcontractor
interest in the Project and as working Drawings and Specifications are completed, take competitive
bids, in accordance with the requirements set forth in Exhibit “F”, on the Work of the various
Trade Contractors. After analyzing the bids, award trade contracts with the Owner's approval of
such contracts being awarded. The Construction Manager shall prepare and distribute any and all
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bidding documents or bid packages, conduct pre-award and post-award conferences with
successful bidders as necessary to protect the interests of the Owner.

SECTION 2.3 CONSTRUCTION PHASE

2.3.1 Project Control and Supervision of the Work: The Construction Manager shall
monitor and coordinate the Work of the Trade Contractors so as to complete the Project for the
Guaranteed Maximum Price as hereinafter defined, in full accordance with the Plans and
Specifications and no later than the Substantial Completion Date as established by the terms of
this Agreement.

2.3.1.1 The Construction Manager shall maintain a competent full-time staff at the Project
site including a full time Project Manager to supervise and insure that the Work and progress of
the Trade Contractors is in full compliance with the Plans and Specifications and Substantial
Completion Date set forth in this Agreement. An organizational chart for the services, job site and
home office staffing reflecting the manpower plan of the Construction Manager during both the
Pre-Construction and Construction Phases of the Project and is attached hereto as Exhibit “D” and
incorporated herein by reference.

Any individual depicted on Exhibit “D” shall be changed upon written request of the
Owner at no additional cost to the Owner. No individual depicted on Exhibit “D” shall be changed
by the Construction Manager without the written consent of the Owner unless said individual
ceases to be in the employ of the Construction Manager. The Project Manager depicted on Exhibit
“D” shall be vested with full authority to make decisions on behalf of the Construction Manager
and all directions given to the Project Manager by the Owner or its Representative shall be binding
upon the Construction Manager. The Project Manager shall devote its full time to the Work from
the date of the Notice to Proceed for the Construction Phase until the date Substantial Completion
is made hereunder, and shall maintain its office on the site of the Work. He shall direct, coordinate
and supervise all Work, inspect all materials delivered to the site of the Work to ascertain whether
or not they comply with the requirements of the Contract Documents, and reject all non-
conforming materials or workmanship.

2.3.1.2  The Construction Manager shall establish on-site organization and lines of
authority in order to carry out the overall construction of the Project in full accordance with the
Plans and Specifications.

2.3.1.3  The Construction Manager shall schedule and conduct bi-weekly progress
meetings at which the Owner, Consultant and Construction Manager can discuss jointly such
matters as procedures, progress, problems and scheduling. The Construction Manager shall
prepare written minutes of each progress meeting which shall be distributed to the Owner and the
Consultant before the next progress meeting.

2.3.1.4 The Construction Manager shall provide regular monitoring of the CPM Progress
Schedule as construction progresses and identify, on the monthly updates of the schedule pursuant
to Section 3.2, potential variances between scheduled dates and actual progress being made. The

4
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Construction Manager shall review the schedule of Work not started or incomplete and recommend
to the Owner all necessary and appropriate action to be taken to meet the Substantial Completion
Date. The Construction Manager shall provide monthly narrative reports summarizing the status
of the Work including any major changes in schedule.

2.3.1.5 The Construction Manager shall determine the adequacy of the Trade Contractors'
personnel and equipment and the availability of materials and supplies to meet the Progress
Schedule and take appropriate action when the requirements of a Trade Contract are not being met.

2.3.2 Physical Construction: The Construction Manager shall provide all supervision,
labor, materials, construction equipment, tools and supplies which are necessary to complete the
Work in accordance with the Contract Documents. However, the Construction Manager shall not
perform any of the Work with its own forces, with exception as to the General Conditions work as
approved by Owner or at the direction of the Owner, unless such performance becomes necessary
by reason of a default of a Trade Contractor.

2.3.3 Cost Control: The Construction Manager shall develop and monitor an effective
system of Project cost control and, if applicable, revise the Guaranteed Maximum Price to
incorporate any Owner approved changes as they occur. The Construction Manager shall develop
cash flow reports and forecasts as needed by the Owner.

2.3.4 Change Orders: The Construction Manager shall develop and implement a system
for the preparation, review and processing of Change Orders and/or Construction Changes and
recommend necessary or desirable changes to the Owner. The Construction Manager shall prepare
requests for changes, if required by the Owner, and submit such recommendations to the Owner
and the Consultant. Any system proposed by the Construction Manager, and approved by Owner,
shall become a part of the Contract Documents.

2.3.5 Trade Contractors: The Construction Manager shall enter into direct contracts with
Trade Contractors or Subcontractors (hereinafter “Trade Contracts”) and shall be fully responsible
for their work, including the timeliness, quality and price of said Work. The Construction Manager
shall review and process all applications for payment by Trade Contractors for monthly progress
and final payments. The Construction Manager shall pay all Trade Contractors directly. The
Construction Manager shall require that the Trade Contractors furnish an acknowledgment of
payment/waiver of lien with each application for payment certifying that money has been received
for performance of their Trade Contract during the previous payment period and waiving any right
to file or assert a mechanic's and materialmen's lien.

2.3.6 Observation:  The Construction Manager shall observe the Work of Trade
Contractors for defects and deficiencies in the Work to ensure that the Work is in full compliance
with the Drawings and Specifications.

2.3.7 Document Interpretation: The Construction Manager shall refer all questions for
interpretation of the documents prepared by the Consultant to the Consultant.
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2.3.8 Project Site Documents: The Construction Manager shall record the progress of the
Project , including information on the Trade Contractors and the percentage of completion. The
Construction Manager shall keep a daily log available to the Owner.

2.3.8.1 The Construction Manager shall maintain, at the Project site on a current basis:
records of all necessary Contract Documents, samples, purchases, materials, equipment,
maintenance and operating manuals and instructions, and other construction-related documents,
including all revisions. The Construction Manager shall obtain data from Trade Contractors and
maintain a current set of record Drawings, Specifications and operating manuals and at the
completion of the Project, deliver all such records to the Owner.

2.3.9 Start-up: The Construction Manager shall direct the checkout of utilities, operations
systems and equipment for readiness and assist in their initial start-up and testing by the Trade
Contractors.

2.3.10 Order and Discipline: The Construction Manager shall, at all times, be responsible
for enforcing strict discipline and good order among its employees and/or the Trade Contractors.
If any person on the site of the Work shall appear to be incompetent, disorderly or intemperate, in
any way disrupts or interferes with the Work or is in any other way disqualified for or unfaithful
to the job entrusted to him, such person shall be discharged immediately and he shall not again be
employed on the Work without the prior written consent of the Owner.

2.3.11 Clean-up:

(a) During the performance of the Work, the Construction Manager shall keep and
cause the Trade Contractors to keep the site of the Work clean and free of all
rubbish, waste materials, debris and other materials in accordance with the
instructions set forth in the Contract Documents. At the end of each working day,
the Construction Manager shall remove and cause the Trade Contractors to remove
waste materials, rubbish and debris from and about the Work, as well as surplus
materials, and will leave the site of the Work clean in accordance with the Contract
Documents.

(b) All materials delivered to the site of the Work shall be stored and handled as to
preclude inclusion of any foreign substances, and to prevent any discoloration or
damage which might reduce its effectiveness as part of the Work.

2.3.12 Safety and Security:

(a) The Construction Manager shall provide for and oversee all safety orders,
precautions and programs necessary for the safety of the Work. The Construction
Manager shall take the precautions set forth in the Contract Documents in order to
insure the safety of all persons involved in the Work, all other persons whom the
Work might affect, all equipment and materials incorporated in the Work, all
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property on the site of the Work and adjacent to it, and the Owner's business
operations which are functioning on the site of the Work or in the vicinity of it.

(b) The Construction Manager and all of its employees shall comply with all security
rules, if any, made by the Owner.

2.3.13 Inspection of the Work:

(a) The Owner and persons designated by the Owner shall at all times have access to
the Work wherever it is in preparation or progress and the Construction Manager
shall provide proper facilities for such access. If the Owner discovers any defective
Work in connection with any inspection, it shall report within 48 hours such
defective Work to the Construction Manager in writing and the Construction
manager shall correct it.

(b) If the Contract Documents, the written instructions of the Owner, laws, ordinances,
rules or regulations, or any public authority require any of the Work to be
specifically tested or inspected, the Construction Manager shall give the Owner
timely notice of its readiness for inspection and testing, and if the test or inspection
is performed by an authority other than the Owner, of the date set for such test or
inspection. Ifrequired by the Contract Documents, inspections by the Owner shall
be promptly made. If any of the Work should be covered up without the approval
or consent of any necessary authority, it shall be uncovered for examination, if
required by such authority, at the sole expense of Construction Manager.

(c) Re-examination of questioned work that has been previously inspected by the
Owner may be ordered by the Owner and, if so ordered, the questioned Work shall
be uncovered by the Construction Manager. If such work is found to be in
compliance with the Contract Documents, the Owner shall pay the actual cost of
the re-examination. If such Work is found to be not in compliance with the Contract
Documents, the Construction Manager shall bear the costs of the re-examination.

2.3.14 Permits, Licenses, Laws and Regulations.

2.3.14.1 Construction Manager to Secure Building Permits: The Construction Manager
shall be responsible for secure and pay for all fees, licenses and local permits necessary for the
Construction Manager and Trade Contractors to lawfully perform the Work.

2.3.14.2 Compliance with Laws: The Construction Manager shall give all notices and
shall comply with all laws, ordinances, rules, regulations and orders of any public authority having
jurisdiction over the Work, which have any bearing on the execution of the Work but does not
include any design responsibilities. If the Construction Manager observes that any of the Contract
Documents are at variance in any respect with any such laws, ordinances, rules, regulations and
orders, it shall promptly notify the Owner in writing and any necessary changes shall be made. If
the Construction Manager fails to give such notice or executes any of the Work in a manner
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contrary to any such laws, ordinances, rules, regulations or orders, it shall bear all resulting costs
to correct said work to comply with such laws and regulations and be liable for any resulting fines,
penalties, judgments or damages imposed on or incurred by the Owner.

2.3.15

Taxes.

2.3.15.1 Payment of Taxes by Construction Manager:

(a)

(b)

2.3.16

Any and all taxes, excise, duties and assessments existing at the date of this
Agreement, in any manner levied in connection with the Work, assessed or imposed
by any government or agency having jurisdiction over the Work (other than taxes
on the real property of Owner), shall be the sole responsibility and liability of the
Construction Manager.

The Construction Manager shall promptly pay and discharge when due, unless the
validity or application is being contested by the Construction Manager in good
faith, any and all taxes, excises, duties and assessments, in connection with the
Work, together with any interest and penalties, if any, the responsibility and liability
for which the Construction Manager has assumed pursuant to the provisions of
Paragraph (a), unless any such tax, excise, duty or assessment is levied, assessed or
imposed upon the Owner, in which case the Owner shall promptly give the
Construction Manager notice of such levy, assessment or imposition, whereupon
the Construction Manager shall promptly pay and discharge the same. The Owner
shall assist the Construction Manager in contesting the validity or application of
any such levy, assessment or imposition, and in the event a refund of all or any part
of any tax, excise, duty or assessment in connection with the Work (including
interest and penalties, if any) shall be refunded in whole or in part to the Owner,
the amount refunded shall promptly be remitted to the Construction Manager (less
the amount of expenses associated with such contest not previously reimbursed by
the Construction Manager to the Owner).

Shop Drawings and Samples: Material Testing.

2.3.16.1 Definitions:

(2)

(b)

As used in this Agreement, “Shop Drawings” are drawings, diagrams, illustrations,
product schedules, performance charts, brochures and other data which are
prepared by the Construction Manager, any Trade Contractor, any manufacturer,
supplier or distributor, and which illustrates some portion of the Work.

As used in this Agreement “Samples” are physical examples furnished by the
Construction Manager to illustrate materials, equipment or workmanship.

2.3.16.2 Submissions:
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(a) Construction Manager shall review and stamp as having been reviewed and submit,
in orderly sequence so as to cause no delay in the Work or in the work of any
contractor, all Shop Drawings and Samples required by the Contract Documents or
subsequently by the Owner. Shop Drawings and Samples shall be properly
identified as specified in the Contract Documents, or as the Owner may require. At
the time of submission the Construction Manager shall inform the Consultant in
writing of any deviation in the Shop Drawings or Samples from the requirements
or the Contract Documents.

(b) By reviewing and submitting Shop Drawings and Samples, the Construction
Manager represents that it has determined and verified all field measurements, field
construction criteria, materials, catalog numbers and other data, and that it has
checked and coordinated each Shop Drawing and Sample with the requirements of
the Work and the Contract Documents.

2.3.16.3 Review of the Owner:

(a) The Consultant will review and approve Shop Drawings and Samples within a
reasonable time, but only for conformance with the design concept of the Work
based upon the information provided by the Contract Documents. The approval of
the Owner or the Consultant of a given item shall not indicate approval of an
assembly in which the item functions.

(b) The approval of the Consultant of Shop Drawings or Samples shall not relieve the
Construction Manager of responsibility for any deviation from the requirements of
the Contract Documents unless the Construction Manager has informed the Owner
and the Consultant in writing of such deviation at the time of submission and the
Owner has given written approval of the specific deviation, nor shall the approval
of the Owner or the Consultant relieve the Construction Manager from
responsibility for errors or omissions in the Shop Drawings or Samples.

2.3.16.4 Corrections Made by Construction Manager: The Construction Manager shall
make any corrections required by the Owner or the Consultant and shall submit the required
number of corrected copies of Shop Drawings or new Samples until the submittal is returned from
the Owner or the Consultant with “Approved as Noted - proceed with fabrication.” The
Construction Manager shall direct specific attention in writing or on resubmitted Shop Drawings
to revisions other than the corrections requested by the Owner or the Consultant on previous
submissions.

2.3.16.5 Prior Approval Required: No portion of the Work requiring a Shop Drawing or
Sample submission shall be commenced until the submission has been approved by the
Consultant. All such portions of the Work shall be performed in accordance with approved Shop
Drawings and Samples and the Contract Documents.
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2.3.16.6 Submittal Schedule: As the project is bid out, the Construction Manager shall
provide the Owner and the Consultant with a schedule of the dates that each Shop Drawing or
Sample will be submitted for approval. The sequence of the submittals of the Construction
Manager shall be scheduled so as to permit an orderly review by the Owner and the Consultant.
The schedule shall allow reasonable added time according to the number or complexity of Shop
Drawings in each submittal for the checking, correction and rechecking of corrections, as well as
for return of approved or rejected Shop Drawings and Samples to the Construction Manager. The
submittal schedule shall allow not less than fourteen (14) calendar days for the Consultant to
review and return any Shop Drawing or Sample.

2.3.16.7 Material Testing:

(a) Testing of materials and equipment shall be performed by an independent testing
laboratory retained by the Construction Manager and approved by the Owner.

(b) The Construction Manager shall make the site available for the independent testing
laboratory to perform testing. The Construction Manager shall insure that tests
required by the Contract Documents are performed timely in accordance with the
Contract Documents.

(©) All tests required to determine the suitability of items proposed by the Construction
Manager in substitution for items specified in the Contract Documents shall be
performed by the by the independent testing laboratory at the expense of the
Construction Manager.

ARTICLE 3

PROGRESS OF THE WORK

Section 3.1. Commencement and Completion. The Construction Manager shall
commence the Pre-Construction Phase of the Work upon the written authorization of the Owner.
The Construction Manager shall commence the Construction Phase of the Work within a
reasonable period of time following receipt of written Notice to Proceed from the Owner and shall
substantially complete the Work on the Project within calendar days. Time is of
the essence, and the Substantial Completion Date (Notice to Proceed date plus the number of days
assigned above to substantially complete the Project) may be altered only as provided in this
Agreement. For purposes of this Agreement, Substantial Completion shall occur when the Work
has been constructed to the point that only minor or punch list items remain to be performed and
the Work can be occupied by the Owner and used for the purpose for which it was intended. Owner
will, upon request of the Construction Manager, issue a certificate establishing the Substantial
Completion Date at any time after Substantial Completion has occurred.

Section 3.2. The Progress Schedule. Construction Manager will submit to the Owner a
milestone progress schedule. On the date the GMP is established the Construction Manager shall
submit a detailed Critical Path Method (“CPM”) progress schedule for the Owner's review, which
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when approved shall become an Exhibit “R” to this Agreement. Said CPM progress schedule shall
include, but will not be limited to, the durations for all major items of Work to be performed; the
start and finish date of all such activities. The Construction Manager shall submit to the Owner
updated progress schedules every month to reflect actual progress made and to forecast future
progress of the Work. Float is defined as the amount of time between the early start date and the
late start date, or the early finish date and the late finish date for any of the activities depicted on
the CPM Progress Schedule. Float is not for the exclusive use or benefit of either the Owner or
the Construction Manager. Ownership of the float is vested in the Project rather than the Owner
or Construction Manager.

Section 3.3. Extension of Substantial or Final Completion Date.

(a)

(b)

(©)

Time is of the essence and an extension of the Substantial or Final Completion Date
will only occur as permitted in this Section 3.3. The Construction Manager may
receive an extension of the Substantial or Final Completion Date equal to the
duration of any delay that occurs by reason of any of the following (an “Excusable
Delay™):

1. A written request from the Owner to the Construction Manager for extra Work
or change in the Work pursuant to Section 9.2 of this Agreement;

2. Unknown physical conditions of an unusual nature that differ materially from

those ordinarily found to exist and generally recognized as inherent in

construction activities similar to the Work;

An order of a court of competent jurisdiction suspending the Work;

4. Abnormal inclement weather, as defined in Exhibit “G”, which is attached
hereto and incorporated herein by reference, or

5. A natural catastrophe, such as a flood or earthquake.

[98)

Local strikes, lock outs, the non-availability of labor, materials, inclement weather,
the Owner’s right to suspend or terminate the Work, or delays caused or attributable
to the negligence or fault of the Construction Manager or its Trade Contractors will
not constitute the basis for an Excusable Delay justifying an extension of the
Substantial or Final Completion Date. Any delay other than an Excusable Delay
will constitute an “Unexcused Delay”. No extension to the Substantial or Final
Completion Date shall be granted for the period of time during which a delay in the
performance of the Work is caused in part by the Owner, the Consultant, or their
consultants, and in part by the Construction Manager or one for whom the
Construction Manager is responsible (herein “Concurrent Delays”) .

In order to obtain an extension of the Substantial or Final Completion Date due to
an Excusable Delay, the Construction Manager in each instance shall give written
notice to the Owner within five (5) days after the discovery of the occurrence of
each Excusable Delay, which shall also include the Construction Manager’s
anticipated schedule impact on the CPM progress schedule, the Substantial and the
Final Completion Dates. Upon the failure of the Construction Manager to do so,
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the Construction Manager's right, if any, to an extension will be waived. The term
“discovery of the occurrence,” for purposes of this paragraph, means when a
competent Construction Manager discovered or should have discovered such
occurrence. The Owner shall within thirty (30) days render a written decision
which shall be made in good faith and shall be conclusive upon the parties granting,
or refusing the request of the Construction Manager for an extension of the
Substantial and/or Final Completion Date. The Owner may in its sole and absolute
discretion deny the Construction Manager’s request for an extension of the
Substantial or Final Completion Date for an Excusable Delay that only affects
portions of the Work not found on the CPM progress schedule. Notwithstanding
the Owner granting the Construction Manager’s claim for an extension of time for
an Excusable Delay, the Construction Manager must take reasonable steps to limit
the duration of the Excusable Delay giving rise to the claim. The Owner’s granting
of the Construction Manager’s claim for an extension of time caused by an
Excusable Delay will not impair any right to terminate this Agreement or to
exercise any other remedy which the Owner has elsewhere in this Agreement or the
Contract Documents.

Section 3.4. No Damages for Delay. Construction Manager agrees to prosecute the Work
and to require all Trade Contractors to prosecute the Work in a timely and proper method and
manner so as to meet the dates reflected on the CPM progress schedule including the Substantial
and Final Completion Date. In the event that the Construction Manager is delayed in the
prosecution of the Work through no fault of the Construction Manager or its Trade Contractors,
and for cause as set forth in Section 3.3(a)(3) through (5) of this Agreement, and defined therein
as Excusable Delay, then the Construction Manager may seek a time extension in accordance with
Section 3.3(c). Except as otherwise provided in Section 3.5 hereinbelow, Construction Manager
agrees that such time extension is the sole and exclusive remedy for any damages, delays,
disruptions and/or interferences caused by or attributable to such Excusable Delays, and that
Owner shall not be liable to the Construction Manager for any monetary delay damages. At the
Owner's option, the Construction Manager may be ordered by the Owner to demobilize its forces
because the Project is delayed or suspended. In such event, the Owner will reimburse the
Construction Manager for its actual, documented cost of demobilization and remobilization. In no
event shall Owner be liable to Construction Manager for any consequential or incidental damages
arising out of or relating in any manner to the Project, the Work, and/or the Contract Documents,
including but not limited to, damages incurred by Construction Manager for rental expenses, lost
profit, overhead, income, financing, business and reputation, loss of management or employee
productivity or of the services of such persons, or damages incurred by the Construction Manager
for principal offices expenses including the compensation of personnel stationed there.

Section 3.5. Limited Circumstances Permitting Increase in the Guaranteed Maximum
Price. If an Excusable Delay of the nature described in Section 3.3(a)(1) or (2) occurs, the
Construction Manager may receive, in addition to an extension of the Substantial or Final
Completion Date, a reasonable adjustment in the Guaranteed Maximum Prices of the Cost of the
Work and/or the General Conditions — Construction Management Site Office Support Costs to
reflect the actual costs, if any, that the Construction Manager and its Trade Contractors incurred
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due to such Excusable Delays. In order to obtain an adjustment for an Excusable Delay set forth
in Section 3.3(a)(1) or (2), the Construction Manager must promptly and fully comply with all
Change Order and Change Directive procedures set forth in Section 9.2 hereinbelow. If the
Construction Manager fails to make a claim for an adjustment in the Guaranteed Maximum Prices
in accordance with Section 9.2, the Construction Manager waives its right, if any, to an adjustment
in the Guaranteed Maximum Prices by virtue of the occurrence of an Excusable Delay pursuant to
Section 3.3(a)(1) or (2). If an adjustment in either of the Guaranteed Maximum Prices is requested
pursuant to this subsection, the Construction Manager shall submit an updated CPM project
schedule inclusive of the proposed change.

Section 3.6. Liquidated Damage. In order to compensate the Owner for failing to achieve
the Substantial or Final Completion Date, as such date has been adjusted for Excusable Delays as
defined herein, the Construction Manager shall pay to the Owner as liquidated damages and not as
a penalty the following amounts:

1) For calendar days 1-30, the sum of Dollars ($XXXX) per day;

2) Thereafter, for each calendar day until Substantial Completion is achieved, the sum of
Dollars ($XXXX) per day.

3) The sum of Dollars ($XXXX) per day for each calendar day the punch list
work and submission of all close-out documents remains incomplete beyond thirty (30)
calendar days from date of Substantial Completion.

The Construction Manager agrees that any assessment by the Owner of liquidated damages
or payment by the Construction Manager to the Owner of liquidated damages is to compensate the
Owner only for the damages arising out of the Construction Manager's delay in achieving the
Substantial or Final Completion Date, and is not a release of any of the Owner's other rights, claims
or damages against the Construction Manager, including claims of the Owner for defective or
improper workmanship of the Construction Manager.

ARTICLE 4
PAYMENT

Section 4.1(a). The Guaranteed Maximum Price. The Owner and the Construction
Manager have agreed to establish Guaranteed Maximum Prices (herein referred to individually as
“GMP” or collectively as “GMPs”) for: (1) the General Conditions - Construction Management
Site Office Support Costs; (2) the Cost of the Work, exclusive of Construction Management Site
Office Support Costs; and (3) Fee of the Construction Manager, all of which will be established
within thirty (30) calendar days after the completion of the Drawings prepared
by the Consultant. The components of the GMPs are described on Exhibit “E” which is attached
hereto and incorporated herein by reference.
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If the Construction Manager does not provide agreed upon GMPs to the Owner within
thirty (30) calendar days from the completion of the Drawings, the Owner shall
be under no obligation to pay the Construction Manager its Fee until such time as an agreed upon
GMP is established. The Owner and the Construction Manager shall be under an obligation to
negotiate in good faith to establish the GMPs. If no mutually agreed upon GMPs are established
despite the parties’ good faith efforts within sixty (60) calendar days from the completion of the

Drawings, the Owner may, at its sole option, terminate this Agreement without
further payment to the Construction Manager except actual, documented costs incurred by the
Construction Manager and Fee of Construction Manager to date of termination. In such event, all
or some of the Trade Contractors will be assigned to the Owner in its discretion.

The Owner agrees to pay the Construction Manager up to the amount of the GMPs that are
established and agreed upon in accordance with Section 4.1 and Exhibit “E”. The GMPs will
include (1) the General Conditions - Construction Management Site Office Support Costs, (2) the
Cost of the Work set forth in Section 4.1(c), and (3) the Fee of the Construction Manager stipulated
in Section 4.1(b). The agreed upon GMP for General Conditions — Construction Management Site
Office Support Costs shall include separate and enumerated line items for each such cost and
expense as set forth in more particular detail on Exhibit “E”. The maximum paid by the Owner
for the Work to be performed by or through the Construction Manager is guaranteed by the
Construction Manager not to exceed the Guaranteed Maximum Price. However, such Guaranteed
Maximum Price may be increased or decreased as provided in Section 9.3.

Section 4.1(b). Fee of the Construction Manager. As consideration of the full and
complete performance of all of the Work, the Owner agrees to pay the Construction Manager, in
current funds as compensation in full, a fee for Pre-Construction Services in the amount of
$ ($XXXX) and a fee for Construction Services in the amount of
$ ($XXXX), both of which are collectively hereinafter referred to as the
“Construction Manager’s Fee”. The Construction Manager’s Fee includes all compensation and
profit of any description of Construction Manager for the Project, including any and all general
overhead and all profits for complete and full performance of the Work in accordance with the
Contract Documents. The Construction Manager’s Fee shall include all profit, corporate office
overhead costs, insurance premiums (other than insurance premiums for insurance required under
the Contract Documents for this Project) information services, utilities (other than at the site),
buildings, licenses, training (other than site specific training necessary for the Project), advertising,
corporate communications, research and development, corporate allocation costs, marketing,
business development, accounting, information technology (other than required at the site and for
Project Management such as Procure); human resources, corporate management, executing
compensation, legal and all other functions associated with Contractor Manager’s profits and home
or corporate officers not directly related to the Work. The Construction Manager's Fee shall be
paid periodically and in accordance with the procedure established in Section 4.2. During the
Construction Phase, the portion of the Construction Manager’s Fee earned in any given pay period
shall be calculated as follows:

Cost of Work in Pay Period XX = % of Construction Manager's Fee
Total of Guaranteed Maximum Price earned for pay period
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Less the Fee

During the Pre-Construction Phase, the Construction Manager’s Fee shall be paid in accordance
with an agreed upon schedule.

Section 4.1(c). Cost of the Work. The phrase “Cost of the Work™ or shall mean costs,
excluding the Construction Manager’s Fee and the General Conditions - Construction
Management Site Office Support Costs, necessarily incurred in the proper performance of the
Work. Such costs shall not be higher than the standard paid in the locality of the Project except
with prior written consent of the Owner, and shall include but not be limited to the items set forth
below in this Section 4.1(c). (The total Cost of the Work shall not exceed the Guaranteed
Maximum Price for the Work as reflected in Exhibit “E”, except for duly authorized Change
Orders and Change Instructions):

(1) Wages paid for labor in the direct employ of the Construction Manager in
the performance of the Work.

(i1) Salaries of Construction Manager's personnel including in some instances
travel and subsistence when stationed permanently at the field office,
provided such costs are approved in writing by the Owner, the costs of
personnel engaged at shops or on the road in expediting the production or
transportation of materials or equipment for the Project.

(ii1))  Cost of contributions, assessments or taxes incurred during the performance
of the Work for such items as unemployment compensation and social
security, insofar as such cost is based on wages, salaries, or other
remuneration paid to employees of the Construction Manager and included
in the Cost of the Work.

(iv)  Cost of all materials, supplies, products and equipment incorporated in the
Work, including costs of transportation and storage thereof.

(v) Payments made by the Construction Manager to Trade Contractors for
Work performed pursuant to Trade Contracts under this Agreement.

(vi)  Rental charges of all necessary machinery and equipment, exclusive of hand
tools, used on the site of the Work, whether rented from the Construction
Manager or others, at rental charges consistent with those prevailing in the
area. Owner shall not be liable to Construction Manager for any costs for
Construction Manager owned equipment, except for a reasonable rental
charge for any owned equipment used by Construction Manager in the
performance of the Work. For any equipment owned by the Construction
Manager, including any related or subsidiary corporation or company, and
used on the Project the Construction Manager shall be reimbursed at rental
charges consistent with those prevailing in the area. At any time that the
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sum of the costs reimbursed to the Construction Manager for any
Construction Manager owned equipment exceeds 70% of the cost of such
equipment, the Construction Manager shall not be entitled to any further
reimbursement for the cost of the use of such equipment regardless of
whether or not the equipment is used thereafter on the Project.

(vii)  Sales, use or similar taxes related to the Work and for which the
Construction Manager is liable and which tax is imposed by any
governmental authority.

(viii)) Costs incurred due to an emergency affecting the safety of persons and
property, caused by someone other than the Construction Manager or its
Trade Contractors.

(xiii) Construction Manager shall turn over to the Owner at the end of the Project
all equipment purchased in connection with the Project (computers, copiers,
fax machines, trucks, etc.) provided that such equipment has been paid for
as a Cost of the Work. At the end of the Project the Owner shall be entitled
to, but not required to, assume any lease purchased equipment that has been
paid for by the Owner as a Cost of the Work or at the discretion of the
Owner, Construction Manager will submit to Owner a credit of the fair
market value of said equipment.

Section 4.1(d). Cost Not to be Paid by Owner. Cost of the Work shall not include any of

the items set forth below in this Section 4.1(d).

(1) Salaries or other compensation of the Construction Manager's personnel at
the Construction Manager's principal office and branch offices except for personnel
time directly related to the project as approved in writing by the Owner which
approval will not be unreasonably withheld.

(i)  Expenses of the Construction Manager's principal and branch offices other
than the field office at the site of the Work.

(i)  Any part of the Construction Manager's capital expenses, including interest
on the Construction Manager's capital employed for the Work.

(iv)  Except as specifically provided for herein, or in modifications hereof, rental
costs of machinery and equipment or cost of Construction Manager owned

equipment.

(v) Home office overhead or general corporate expenses of any kind, except as
expressly approved by the Owner in writing.
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(vi)  Costs due to the fault or negligence of the Construction Manager, any Trade
Contractor, anyone directly or indirectly employed by any of them, or for whose
acts any of them may be liable, including but not limited to, the correction of
damaged, defective or nonconforming Work, disposal of materials and equipment
wrongly supplied, or making good any damage to property.

(vil)  Any cost not specifically and expressly included in Section 4.1(c), unless
mutually agreed upon in writing.

(viii) Costs in excess of the Guaranteed Maximum Prices for the Cost of the Work
and the Construction Manager’s General Conditions — Construction Management
Site Office Support Costs, as set forth on Exhibit “E”, unless approved in writing
by Owner by through a properly executed Change Order and/or Construction
Change.

(viv) Any costs associated with the default by any Trade Contractor,
Subcontractor or supplier under an agreement with Construction Manager or a
lower tiered Subcontractor.

(x) Any cost or expense incurred in connection with any indemnity obligations
of the Construction Manager under the Contract Documents.

(xi)  Costs of all special inspection or testing made necessary by defects in the
Work.

Section 4.2. Payment Procedure. Progress payments shall be made by the Owner to the
Construction Manager in accordance with the following procedure:

(a)

(b)

(©)

On the twenty-fifth day of each calendar month during the performance of the Work
or the preceding working day if the first is a Saturday, Sunday or holiday, the
Construction Manager shall submit to the Owner an Application and Certificate for
Payment, based on the Work completed during the preceding month, using the form
approved by the Owner. Payment shall be based upon the Cost of the Work
completed and the Fee earned during the pay period.

Each Application and Certificate for Payment shall be in a form acceptable to
Owner and, if requested by the Owner, be accompanied by 1) copies of invoices
from the Trade Contractors, suppliers, materialmen and vendors of the Construction
Manager; and 2) Lien Waivers from the Construction Manager and all Trade
Contractors and 3) other documentation as may be requested by the Owner or
Consultant for their proper review of the Application and Certificate for Payment.

The Owner and Consultant shall promptly review each Application and Certificate
for Payment and approve it for such amount as is properly due under the Contract
Documents.
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(d)

Payment shall be made on or before thirty (30) calendar days after receipt of
application by Owner’s designated representative.

Section 4.3. Retainage.

(2)

(b)

(©)

In making progress payments pursuant to Section 4.2, the Owner shall retain five
percent (5%) of the approved amount of any Application and Certificate for
Payment. Such retained amounts shall not be due and payable to the Construction
Manager until Final Completion of the Work by the Construction Manager and
Final Completion, as defined in Section 4.7 of this Agreement, of the Work by the
Owner. Periodic reductions in the amount of retainage will be permitted by the
Owner if deemed appropriate to the state of contract completion. The Construction
Manager may retain from each sub-contractor a percentage no greater than that
retained by the Owner.

For Contract values of $500,000 or greater, the retained funds will be deposited in
a separate interest-bearing escrow account with a third party bank established by
the Owner. The Construction Manager must submit the signed document contained
in Exhibit “H” at the time he submits its signed contract to the City. If the
Construction Manager fails to submit the document at the time of contract
submission to the City, the City will not execute a construction contract with the
Construction Manager.

By signing this Agreement, the Construction Manager expressly waives the right
to file or assert any and all liens, claims, encumbrances, security interests or other
rights that might arise pursuant to, Tennessee Law. As a condition precedent to
subcontracting for any portion of the Work, the Construction Manager shall first
obtain a similar universal Waiver of Lien in writing from each Trade Contractor,
materialman, supplier, lessor, vendor performing services or providing materials or
labor in connection with the Work and any other person that could qualify for a
Lien, claim, right, encumbrance or other security interest under Tennessee Law.

Section 4.4. Payment for Stored Material.

(2)

Payment for the actual unit cost of materials suitably stored on the site of the Work
and intended for incorporation in the Work may be made at the discretion of the
Owner to the Construction Manager subject to the procedures set forth in Section
4.2 and the following conditions:

(1) The Construction Manager shall furnish supporting evidence satisfactory to
the Owner evidencing the cost of the materials and shipment to the site of
the Project;

(1))  The materials shall not be stored for more than forty-five (45) calendar days
before they are installed in place unless specifically approved by the Owner;
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(b)

(©)

Section 4.5.

(iii)

(iv)

)

(vi)

(vii)

The materials shall be stored in accordance with applicable
recommendations of the manufacturer and the instructions of the Owner;

All materials delivered to the site of the Work shall be stored and handled
so as to preclude inclusion of any foreign substances, and to prevent any
discoloration or damage which might reduce the effectiveness of the
materials as part of the Work;

Payment for stored materials will be subject to retainage as defined in
Section 4.3;

The representative of the Owner may review and inventory any stored
materials.

No payment will be made for stored material unless such material is
specially manufactured for the Project. For example, no payment will be
made for material that is commercially available such as conduit, sheetrock,
piping, etc.

Payment will not be made for materials stored off the site of the Work unless
approved in writing by the Owner.

Notwithstanding anything herein to the contrary, if payments are to be made on
account of materials or equipment not incorporated in the Work but delivered and
suitably stored on or off the site of the Work, such payments shall be conditioned
upon submission by the Construction Manager of bills of sale or such other
documentation satisfactory to the Owner to establish the title of the Owner to such
materials or equipment, and the submission of satisfactory insurance certificates for
the stored materials to protect the interest of the Owner.

Use of Payments. The Construction Manager shall use all sums paid to it

pursuant to this Agreement for the performance of the Work in accordance with the Contract
Documents. Upon the request of the Owner, the Construction Manager shall furnish satisfactory
proof as to the disposition of any monies paid to the Construction Manager by the Owner;
provided, however, no provision shall be construed to require the Owner to see to the proper
distribution, disposition or application of the monies paid to the Construction Manager.

Section 4.6. Payment Not a Waiver. Neither the approval or making of any payment to

the Construction Manager, nor the partial or entire use or occupancy of the Project by the Owner
shall be an acceptance of any portion of Work, and/or construed as a waiver of any term or
condition of this Agreement and/or the Contract Documents.

Section 4.7. Final Payment.

19

CMAR Contract Version 4.2 (09-26

-25)

CoM Public



(a) “Final Payment” by the Owner shall constitute a waiver of all claims by the Owner
for performance of the Work except for claims of the Owner arising from unsettled
liens, incomplete or defective workmanship, defective materials, failure to perform
in accordance with the progress schedule, or for the breach of any guarantees or
warranties provided by the Construction Manager under this Agreement.
Acceptance of the Final Payment by the Construction Manager shall constitute a
waiver and a universal complete release and discharge of any and all claims, which
the Construction Manager may then have or in the future have against the Owner
arising from the Project or this Agreement, except those asserted in writing by
Construction Manager prior to final payment.

(b) “Final Completion” of the Work shall occur only after all Work (including punch
list items) provided for in the Contract Documents has been finally completed and
accepted in writing by the Owner, and only after the Construction Manager has
provided the Owner with instructions and operating manuals, warranties, parts lists,
“as built” drawings and all other items required by the Contract Documents and this
Agreement.

(c) Neither the Final Payment nor the remaining retainage shall become due until the
Construction Manager submits to the Owner the following:

(1) An affidavit that all payrolls, bills for materials and equipment, and other
indebtedness connected with the Work for which the Owner or its interest
in the property and the Project might in any way be responsible, have been
paid or otherwise satisfied;

(11) A consent of surety to Final Payment; and

(ii1))  Other data establishing payment or satisfaction of all such obligations, such
as receipts, releases and waivers of liens, arising out of the Work, to the
extent and in such form as may be designated by the Owner.

(d) If any Trade Contractor refuses to furnish an affidavit, a release or waiver required
by the Owner, the Construction Manager shall furnish a bond in an amount and
with a surety company satisfactory to the Owner to defend, indemnify and hold the
Owner harmless against any such lien. If any such lien remains unsatisfied after all
payments are made, and whether or not such lien is disputed by the Construction
Manager, the Construction Manager shall refund to the Owner all monies that the
Owner may be compelled to pay in discharging such lien, including all costs and
reasonable attorneys' fees incurred by Owner.

Section 4.8. The Right of Owner to Withhold Payment. The Owner may, on account of
subsequently discovered evidence, withhold or nullify the whole or part of any payment, including
Final Payment, and withhold retainage, to such extent as may be necessary to reasonably protect
itself from any of the following:
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(a)
(b)

(©)

(d)

(e)
®

(2

(h)

defective work not remedied; or

third-party claims for payment or liens filed or reasonable evidence indicating the
probable filing of such claims or liens; or

reasonable doubt that the unpaid balance of the Guaranteed Maximum Price is
sufficient to compensate the Owner for liquidated damages which may be due to
the Owner; or

failure of the Construction Manager to make payments properly due to Trade
Contractors pursuant to any applicable Trade Contract or purchase order or failure
of the Trade Contractors to make payment properly due to sub-subcontractors or
failure of the Construction Manager to make payment properly due for equipment,
materials or labor; or

evidence of fraud, over-billing or overpayment discovered upon audit; or

failure of the Construction Manager to prosecute the Work in accordance with the
Contract Documents; or

a reasonable doubt that the Work can be completed for the unpaid balance of the
Guaranteed Maximum Price as defined herein; or

actual damage to the Owner or another contractor, Trade Contractor or
sub- subcontractor caused by the Construction Manager.

ARTICLE 5

EQUIPMENT AND MATERIALS

Section 5.1. Materials Provided by Construction Manager.

(2)

(b)

(c)

Unless otherwise provided in the Contract Documents, the Construction Manager
shall provide and pay as a cost of the Work for all equipment, materials, labor,
water and power to the site of the Work, as well as all tools, equipment, light,
transportation, and other facilities necessary for the performance of the Work.

All equipment, machinery, material, and articles incorporated in the Work shall be
of good quality and new, and when not specified in detail in the Contract
Documents, the same shall be of the most suitable grade and quality for the purpose
intended.

All materials delivered to the site of the Work shall be stored and handled as to
preclude inclusion of any foreign substances, and to prevent any discoloration or
damage which might reduce its effectiveness as part of the Work.
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Section 5.2. Type of Equipment Used.

(a) When any equipment, material or article is referred to by trade name, make or
catalog number followed by the words “or equal”, the reference shall be regarded
as establishing the standard of quality and performance required and shall not be
construed as limiting competition. The Construction Manager may, with the prior
written approval of the Owner, use other equipment, materials or articles which are
equal in quality and performance to that named in the Contract Documents;
provided, however, that in no event shall such approval be construed as a waiver of
the right of Owner to require equipment, materials or articles which conform to the
standard of quality and performance established by reference to the trade name,
make or catalog number of the equipment, materials or article for which the
situation has been approved.

(b) The name of the manufacturer, model number and other identifying information
respecting the performance, capacity, nature and rating of equipment, material and
articles proposed in substitution of those specified in the Contract Documents shall
be submitted in sufficient time to avoid delays to the Work. Where items of
machinery, equipment, materials and articles are specified by trade name, make or
catalog number and not followed by the words “or equal” they shall be furnished
as specified and substitution will not be permitted. The Construction Manager
expects to have 3 or more manufacturers specified. The GMP will be based upon
3 or more manufacturers unless the Construction Manager is advised otherwise
before the GMP is established. If this is changed after the GMP is established then
the Construction Manager maybe entitled to an increase in the GMP through the
Change Order procedure, subject to prior written Owner approval and documented,
proof and reason for the increase

Section 5.3. Non-Conforming Materials.

(a) Equipment, machinery, products, materials or articles installed or used in the Work
which do not comply with the requirements of the Contract Documents, and which
have not been previously approved in writing by the Owner can be installed or used
at the risk to the Construction Manager. If any of the installed equipment,
machinery, products, materials or articles are rejected by the Owner, the
Construction Manager shall promptly replace and re-install Owner approved
equipment, machinery, products, materials and/or articles at Construction
Manager’s sole cost and expense.

(b) The Construction Manager shall be fully and solely responsible for quality control
in connection with all materials, machinery, equipment, products, and articles used
in the performance of the Work.

Section 5.4. Owner Furnished Equipment or Fixtures. The Owner may directly furnish
any or all of the equipment or fixtures required for the Work. In the event the Owner elects to do
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so, and provided the cost of such equipment or fixtures was included in the Guaranteed Maximum
Price the fee of Construction Manager shall not be adjusted, but the Guaranteed Maximum Price
for such equipment or fixtures as reflected in Exhibit “E” will be reduced by the cost for any
equipment being furnished by Owner. A Change Order reducing the Guaranteed Maximum Price
shall be executed by the Owner and Construction Manager to reflect a reduction in the Guaranteed
Maximum Price. The Construction Manager shall be fully responsible for the care, custody and
control of all Owner furnished equipment which is installed or to be installed by the Construction
Manager once said equipment arrives on the job site or in any off site storage facility mutually
acceptable to Owner and Construction Manager.

ARTICLE 6

“AS-BUILT” DRAWINGS AND DATA

Section 6.1. “As Built” Drawings. A complete set of Construction Documents (Drawings
and Specifications or Project Manual) shall be maintained by the Construction Manager at the
construction site for the purpose of showing “as built” conditions. The drawings and specifications
or project manual shall be kept up-to-date and marked each day to show all changes and variations
and each entry shall be dated and verified as made. At the end of the project, the Construction
Manager shall furnish to the Consultant the “as built” Construction Documents for incorporation
into the design documents. Reproducible tracings of “as built” drawings and project manual shall
be furnished to the Owner by the Construction Manager at the end of the project. At the completion
of the Work and prior to Final Payment, a complete set of reproducible “as built” Construction
Documents shall be provided to the Owner. The submitted format for the As Built Drawings shall
be the latest AutoCad version and PDF, and the media shall be hardcopy and jump drive. The
submitted format for the As Built Project Manual shall be Microsoft Word and PDF, and the
media shall be hardcopy and jump drive

Section 6.2. Operation and Maintenance Data and Training.

(a) The Construction Manager shall furnish complete and necessary data for the
operation, repair and maintenance of each operating component of the Work (herein
the “Data”). The Data shall include prints of shop drawings, “as built” conditions,
sources of equipment and principal materials, specified tests and performance data,
repair and maintenance data, lubrication instructions and recommendations, parts
lists, and other catalog data or information required to operate and maintain any
part of the Work. Care shall be taken to include all pertinent data and to exclude
inapplicable or duplicate information.

(b) Prior to Final Payment, three (3) complete sets of the Data shall be provided to the
Owner indexed alphabetically by components grouped together and securely bound
in a durable folder or binder that is labeled and indexed to show its contents. One
(1) complete set in same manner as defined above shall be submitted in electronic
(PDF form) on a Jump Drive.
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(©) Installation information for all machinery and equipment also shall be kept on the
site of the Work during construction, but used or marked prints or data sheets are
not to be used in assembling the final maintenance and operating manuals described
in Paragraph (b).

(d) Prior to Final Payment, three (3) complete sets of properly indexed labor and
manufacturer’s warranties shall be provided to the Owner.

(e) The Construction Manager shall provide to Owner any and all start up assistance,
operational and maintenance training as required by Owner for its use and operation
of the Project as set forth in the Contract Documents.

Section 6.3. Information From Suppliers. The Construction Manager shall make it a
requirement or condition of purchase from its suppliers of equipment and/or materials (1) to
furnish complete and adequate operating and maintenance data pertaining to their equipment, (2)
to assign to the Owner any warranty, express or implied, furnished by the manufacturer of the
equipment, and (3) to assign to the Owner any customary maintenance or repair service, spare
parts supply service, or personnel support service furnished by the manufacturer of the equipment.
If the terms and conditions of any warranty, maintenance or repair service, spare parts supply
service, or personnel support service furnished by the manufacturer of the equipment are
negotiable, they shall be negotiated by the Owner and the manufacturer. The Construction
Manager shall also advise the Owner in advance of placing any order for equipment if the warranty
furnished by the manufacturer commences upon purchase, shipment or installation of such
equipment.

ARTICLE 7

TRADE CONTRACTS

Section 7.1. Definition.

(a) As used in the Contract Documents, a “Trade Contractor” is a person or
organization that has a contract with the Construction Manager to perform any
portion of the Work, or to furnish any product, article, machinery, equipment or
materials to the Work.

(b) As used in the Contract Documents, a “Sub-subcontractor” is a person or
organization that has a direct or indirect contract with a Trade Contractor to perform
any portion of the Work, or to furnish any product, article, machinery equipment or
materials to the Project.

Section 7.2. No Contractual Relationship With Owner. Nothing contained in the Contract
Documents or otherwise shall create any contractual relationship between the Owner and any
Trade Contractor or sub-subcontractor, and no Trade Contract or sub-subcontract shall relieve the
Construction Manager of its responsibilities and obligations should any Trade Contractor or
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sub-subcontractor fail to perform the Work in a satisfactory manner. The Construction Manager
is fully responsible to the Owner for the acts and omissions of its Trade Contractors and their
sub-subcontractors and of persons either directly or indirectly employed by them.

Section 7.3. Award of Trade Contracts. The Construction Manager shall secure public

bids from Trade Contractors in accordance with the bid procedures and criteria approved by
Owner. These procedures and criteria are generally described in Exhibit “F”, which is attached
hereto and incorporated herein by reference.

(2)

(b)

(©)

(d)

Unless otherwise specified in the Contract Documents, the Construction Manager
within twenty-four (24) hours after receipt of final bids for any part of the Work,
shall furnish to the Owner in writing a list of names of the Trade Contractors and
sub-subcontractors proposed for any portion of the Work. The list shall include
amounts of all bids, the Owner shall notify the Construction Manager in writing if,
after due investigation, it objects to any Trade Contractor or sub-subcontractor in
which event the bid of such Trade Contractor or sub-subcontractor shall not be
considered. In which case, the Owner will upon proof by the Construction Manager
that the Construction Manager will incur additional expense caused by the Owner's
objection to a Trade Contractor or a sub-subcontractor pay the difference in the bid
prices as a Cost of Work and increase the Guaranteed Maximum Price provided the
substitution was not caused by an anticipated default of the Construction Manager's
original Trade Contractor.

The Construction Manager shall not contract with any Trade Contractor (nor shall
they contract with any sub-subcontractor) or any person or organization (including
those who are to furnish materials or equipment) proposed for portions of the Work
designated in the Contract Documents or, if none is so designated, with any
subcontractor proposed for principal portions of the Work who has not been
previously approved in writing by the Owner.

If the Owner, at the time the Construction Manager presents Trade Contractor bid
list for approval, refuses to accept any Trade Contractor (or sub-subcontractor) or
person or organization submitted by the Construction Manager, the Construction
Manager shall submit an acceptable substitute and any increase due to the new
substitute shall be reflected in the GMP.

Either prior to or subsequent to the execution of this Agreement, Owner reserves
the right to enter into a contract or contracts with entities to perform part of the
Work normally performed by Trade Contractors. In such event, Owner and
Construction Manager agree that such contracts may be assigned to Construction
Manager to establish the relationship of Construction Manager and Trade
Contractor between Construction Manager and such entities. Construction
Manager shall accept, in all respects, responsibility for such entities as Trade
Contractors provided such Trade Contractors are technically qualified and are
financially viable. To the extent such assigned Trade Contracts affects the
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Guaranteed Maximum Price, a Change Order shall be issued by Owner to modify
Guaranteed Maximum Price unless the assignment of the Trade Contract was
caused by a default of the Construction Manager's original Trade Contractor. The
Construction Manager's Fee shall not be modified in the event of any such
assignments.

Section 7.4. Change of Trade Contractors. The Owner may require a change of any Trade
Contractor. Should the Owner direct a change of any Trade Contractor, the Guaranteed Maximum
Price shall be increased or decreased by the difference in cost occasioned by said direction.
Notwithstanding anything herein to the contrary, should the Owner disqualify or disapprove of
any Trade Contractor, any Sub-subcontractor, any supplier, any laborer, or any other person
directly or indirectly related to the Work (“Disqualified Entity””) then the Construction Manager
agrees to terminate, and any costs associated with the termination, including but not limited to
attorney fees and legal costs should be paid by the Owner. A substitute shall be made by the
Construction Manager for the Disqualified Entity at no cost to Owner.

Section 7.5. No Substitution of Trade Contractors. The Construction Manager shall not
make any substitution for any Trade Contractor nor allow the substitution of any sub-subcontractor
who has been accepted by the Owner, unless the substitution is required and previously approved
by the Owner. The Owner shall be under no duty to approve the substitution of a Trade Contractor.

Section 7.6. Trade Contract Terms and Conditions. All portions of the Work performed
by a Trade Contractor or sub-subcontractor shall be pursuant to a written agreement between the
Construction Manager and the Trade Contractor (and where appropriate between Trade
Contractors and sub-subcontractors) which shall contain provisions that:

(a) preserve and protect the rights of the Owner under the Contract Documents with
respect to the portion of the Work to be performed under the Trade Contract (or
sub-subcontract) so that the subcontracting will not prejudice such rights;

(b) require that all Work be performed in accordance with the requirements of the
Contract Documents;

(c) require submission to the Construction Manager of applications for payment under
each Trade Contract to which the Construction Manager is a party;

(d) require that all requests for additional compensation or extensions of time be
submitted to the Construction Manager (via any Trade Contractor or
sub- subcontractor where appropriate) in sufficient time so that the Construction
Manager may comply in the manner provided in the Contract Documents for like
requests by the Construction Manager upon the Owner; and

(e) obligate each Trade Contractor or sub-subcontractor to consent to the provisions of
Sections 3.2, 3.3,3.4,3.5,7.4,16.1,21.1,21.2, and 21.3.
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ARTICLE 8

PAYMENT TO TRADE CONTRACTORS FROM CONSTRUCTION MANAGER

Section 8.1. Payments to Trade Contractors From the Construction Manager. The
Construction Manager shall pay each Trade Contractor an amount equal to the percentage of
completion allowed to the Construction Manager on account of the work of such Trade Contractor,
less the percentage retained from payments to the Construction Manager. The Construction
Manager shall also require each Trade Contractor to make similar payments to its
sub-subcontractors.

Section 8.2. Independent Obligation to Pay. The obligation of the Construction Manager
to pay its Trade Contractors (and the Trade Contractor's obligation to pay Sub-subcontractors) on
a pay when paid basis, is an independent obligation from the obligation of the Owner to make
payment to the Construction Manager. The Owner shall have no obligation to pay or to see to the
payment of any monies to any Trade Contractor, Sub-subcontractor, supplier or vendor.

ARTICLE 9
CHANGES

Section 9.1. Changes in The Work.

(a) The Owner, without invalidating the Agreement, may order extra Work or make
changes by altering, adding to or deducting from the Work by executing a Change
Order, Construction Change or Change Instruction in a form provided by the
Owner. All work performed pursuant to a valid Change Order, Construction
Change or Change Instruction shall be performed under the terms and conditions
of the Contract Documents. Changes in the scope of work which would entitle the
Construction Manager to an increase or decrease in the GMP would be any change
in any of the following:

(1) Quality;

(i1) Quantity;
(ii1))  Function; or
(iv)  Materials.

(b) The Owner shall have authority to make changes in the Work not involving extra
cost, and not inconsistent with the purposes of the Project, but otherwise, no extra
Work or change in the Work shall be made unless pursuant to a written Change
Order, written Construction Change or written Change Instruction. No claim by
Construction Manager for additional compensation, cost or fee or any extension of
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the Substantial Completion Date shall be valid unless so ordered in a written
Change Order, written Construction Change or written Change Instruction.

(©) The Owner has established an Owner’s contingency budget to order extra work
outside the GMP which shall be used to fund certain changes known as
“Construction Changes” (hereinafter referred to as “Construction Change”). Any
Construction Change performed hereunder shall not increase or decrease the
Guaranteed Maximum Price for the Cost of the Work in Exhibit “E” or the
Construction Manager’s Fee established in Section 4.1(b).

Section 9.2. Change Order Procedure. Upon receipt of a request from the Owner for extra
Work or changes in the Work, the Construction Manager shall promptly furnish to the Owner a
statement setting forth in detail the proposal of the Construction Manager for performing the extra
Work or changes and the effect of the extra Work or changes, if any, on the Guaranteed Maximum
Price and the Substantial or Final Completion Date, including a statement of what effect, if any,
the proposal will have on the CPM progress schedule. The Construction Manager’s statement in
response to a request from the Owner for extra Work or Changes in the Work shall also include all
supporting documentation for any request, including but not limited to, qualities of product of
labor, equipment, hours, labor rates, labor burden, number of personnel, material cost, material
quantities and equipment costs, taxes, insurance and bonds, overhead and profit, justification for
any change in the Substantial or Final Completion Date, including any change on the CPM
progress schedule, and credit for deletions from the Work. Any delays in the processing of a
Change Order due to the lack of proper submittals or documentation by the Construction Manager
shall not constitute grounds for a time extension or the basis of any claim. If the Owner approves
in writing the proposal of the Construction Manager, a Change Order in the form provided by the
Owner shall be executed by the parties and, where applicable, the Guaranteed Maximum Price and
the Substantial or Final Completion Date shall be adjusted in accordance with Section 9.3.

In making any proposal in accordance with this Section 9.2 with respect to extra Work or
changes in the Work, that will require materials or work covered by unit prices obtained from
Trade Contractors, the Construction Manager shall base its proposal on those unit prices without
application of any multiplier or mark-up. In making any such proposal, the Construction Manager
must observe, and must cause each of its Trade Contractors to observe, that the extra work or
changes in the Work will observe the requirements set forth hereinbelow.

Section 9.3. Changes in Guaranteed Maximum Price.

(a) Increases in the Scope: The increase in the Guaranteed Maximum Prices for either
1) General Conditions - Construction Management Site Office Support Costs, or 2)
the Cost of the Work, as reflected in Exhibit “E” attributable to a Change Order
and/or Construction Change performed by the Construction Manager or any of its
Trade Contractors shall not exceed the sum of the following:

(1) The actual labor cost to Construction Manager to perform the Change Order
and/or Construction Change including insurance and taxes;
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(b)

(11) The actual unit cost of materials, supplies, products, equipment and rental
equipment used in performing the Change Order or Construction Change,
including sales taxes;

(ii1))  The actual cost of Trade Contractors to perform the Change Order,
including insurance and taxes;

(iv)  The actual cost of increased, field related General Conditions directly
related to the Change Order or Construction Change;

(V) The actual cost for additional bonds including Trade Contractor bonds, if
applicable; and

(vi)  The Construction Manager shall, as a part of its Trade Contract Agreement,
require that no more than 10% of the total of sub-paragraph iii be charged
by a Trade Contractor for profit and overhead on any Change Order or
Construction Change Work performed by the Trade Contractor. Trade
Contractors shall not be entitled to charge profit and overhead on insurance,
taxes or bond premiums. In the event any portion of Change Order work is
performed by a second or lower tier Trade Contractor, profit and overhead
on such work shall be limited to 5% for the Trade Contractors in the tiers
above the entity performing the work.

(vii)  The Construction Manager’s Fee shall be increased in the amount of five
percent (5%) of the total of (1) through (ii1) above.

Decreases in the Scope: The decrease in any of the Guaranteed Maximum Prices
reflected in Exhibit “E” attributable to a Change Order or Construction Change
deleting a portion of the scope of Work shall equal the sum of the following:

(1) The actual labor cost that the Construction Manager would have incurred to
perform the scope of Work deleted in the Change Order or Construction
Change including the cost of overhead, profits, insurance and taxes;

(i1) The actual unit cost of materials, supplies, products, equipment and rental
equipment that the Construction Manager would have used in performing
the scope of Work deleted in the Change Order or Construction Change,
including sales taxes;

(ii1))  The actual cost of Trade Contractors and sub-subcontractors that the
Construction Manager would have incurred in performing the Scope of
Work deleted in the Change Order or Construction Change, including
overhead, profits, insurance and taxes;
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(iv) A decrease to the Construction Manager's Fee in the amount of 5% of the
total of subparagraphs (i), (ii) and (iii); and

(v) To the extent allowed by the Bonding Company, the actual credit for the
cost associated with the lower limits required for the bonds including Trade
Contractors and sub-subcontractors bonds, if applicable, as a result of the
reduction in the scope of the Work.

(c) For purposes of adjustments in the Guaranteed Maximum Price, “overhead” by the
Construction Manager’s Trade Contractors shall include items such as drawing detailing,
document/revision control, common tools, communications, modeling, common safety equipment,
uniforms, and other home office expenses.

Section 9.4. Change Instruction. In the event that the Owner and the Construction
Manager cannot agree on the amount of compensation or time extension, if any, due to the
Construction Manager for a Change Order or Construction Change pursuant to Section 9.2, the
Owner may direct the Construction Manager to proceed with the performance of the Change Order
or Construction Change Work by a Change Instruction. In such event, the Construction Manager
will proceed with the Change Order Work or Construction Change and the Construction Manager’s
compensation will be calculated pursuant to the provisions of Section 9.3.

Section 9.5. Unconditional Obligation to Proceed. Notwithstanding anything herein to
the contrary, the Construction Manager will proceed with the Work so as to complete the Work on
or before the Substantial Completion Date even if it has a dispute with the Owner concerning the
amount to be paid under Section 9.3 or any extension of time which is or could be due to the
Construction Manager pursuant to a Change Order, Construction Change, a Change Instruction or
otherwise.

ARTICLE 10

THE UNDERSTANDING OF THE CONSTRUCTION MANAGER

Section 10.1. Examination of Work Site.

(a) The Construction Manager acknowledges that it has, by careful examination,
satisfied itself as to the nature and location of the Work, the conformation of the
ground, the character, quality and quantity of the materials, equipment and facilities
needed preliminary to and during the prosecution of the Work, the general and local
conditions and all other matters which can in any way affect the Work. .

(b) If the Owner has obtained any geotechnical data, soil and subsurface tests and other
soil engineering tests and reports in areas where the Work is to be performed for
the purpose of study and design, which data, tests and reports will be made available
to Construction Manager on request. The interpretation of such data, tests and
reports shall be the sole responsibility of the Construction Manager. Owner does
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not assume any responsibility whatsoever in respect to the sufficiency or accuracy
of such investigation, the reports thereof, or the interpretation set forth and there is
no warranty or guarantee, either express or implied, that the conditions indicated
by such investigations or records thereof are representative of those existing
throughout such areas, or any part thereof, or that unforeseen developments may
not occur, or that materials other than or in proportions different from those
indicated may not be encountered. Notwithstanding anything herein to the contrary,
should the Construction Manager encounter underground conditions which were
unknown, unforeseen in the exercise of the Construction Manager’s best
professional judgment, and not reflected on the geotechnical data, the soils and
subsurface tests or reports furnished to or available to the Construction Manager,
the Construction Manager shall be reimbursed, pursuant to Section 9.3 of this
Agreement, by the Owner for all actual documented additional costs incurred by
the Construction Manager as a result of the unknown and unforeseen underground
conditions. .

Section 10.2. Sufficiency of Contract Documents.

(a) The Construction Manager acknowledges that when the Guaranteed Maximum
Price is established, the Contract Documents will be sufficient to enable it to
construct and determine the Cost of all of the Work and that the Work will be able
to be completed in accordance with the Contract Documents for the Guaranteed
Maximum Price.

(b) The Construction Manager acknowledges that any discrepancies, omissions,
ambiguities or conflicts in the Contract Documents discovered, or which should
have reasonably been discovered by the Construction Manager will be brought to
the attention of the Owner, as set forth in Paragraph 2.3 of this Agreement, and in
a timely manner in order to ensure Substantial Completion of the Work by the
Substantial Completion Date. In addition, the Construction Manager acknowledges
that the Owner has not made, nor shall it be deemed to have made any warranties,
guarantees or representations of any kind whatsoever regarding the sufficiency of
the Contract Documents or any other matter, including site conditions, relating to
the Project.

(c)  The Owner shall be responsible for any damages resulting from any errors,
inconsistencies or omissions in the Contract Documents which were discovered or
observed by the Construction Manager.

Section 10.3. No Oral Modification. No oral agreement or conversation with any officer,
agent or employee of the Owner or its representatives, either before or after the execution of this
Agreement shall affect or modify any of the terms or obligations contained in this Agreement or
the Contract Documents. No extra compensation will be due from the Owner as a result of the
Construction Manager not being aware of any matter that might affect the Work. The silence,
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action or failure to act by the Construction Manager or the Owner shall not affect or modify any
of the terms or obligations contained in this Agreement or the Contract Documents.

ARTICLE 11

THE REPRESENTATIVE OF THE OWNER

Section 11.1. The Representative of The Owner. The Representative of the Owner is
designated the Consultant’s on-site representative and shall have general control of the Work
through the Project Manager of the Construction Manager. The Representative of the Owner shall
have full authority to stop the Work whenever in the best judgment of the Representative of the
Owner, such stoppage may be necessary to insure the proper execution of the Work. The
Representative of the Owner shall have authority to reject any Work and materials which do not
conform to the Contract Documents, and to decide questions which arise during the execution of
the Work. The Representative of the Owner shall also designate in writing all persons affiliated
with the Owner who are authorized to have access to the Work. Upon written notice, the Owner
shall have the right to replace the Representative of the Owner at any time with or without cause.

Section 11.2. Decisions of the Owner. Upon the written request of the Construction
Manager for a decision by the Owner, the Representative of the Owner shall, promptly render a
decision in writing on all matters relating to the execution of the Work or the interpretation of the
Contract Documents. All decisions by the Representative of the Owner shall be final. In the event
of a disagreement, the matter will be resolved in accordance with the City of Memphis dispute
procedure as set forth in Exhibit “I”.

ARTICLE 12

SUPERVISION OF THE WORK

Section 12.1. The Project Manager of the Construction Manager. The Construction
Manager shall designate in writing to the Owner and keep on the Work during its progress a
competent Project Manager and Superintendent satisfactory to the Owner. The designated Project
Manager and Superintendent shall be assigned to the Project from the date of the Notice to Proceed
until the date of Final Completion hereunder. The Project Manager and Superintendent shall be
changed upon written request of the Owner, but shall not be changed by the Construction Manager
except with the consent of the Owner, unless the Project Manager ceases to be in its employ. The
Project Manager shall represent the Construction Manager and all directions given to him by the
Owner shall be binding as if given to the Construction Manager directly. The Project Manager
shall devote full time to the Work and the Construction Manager shall maintain an office on the
site of the Work. He shall direct, coordinate and supervise all Work, inspect all materials delivered
to the Project to ascertain whether or not they comply with the requirements of the Contract
Documents, and reject all non-conforming materials or workmanship.

Section 12.2. Owner's Right to Review The Work.
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(a) The Owner and persons designated by the Owner shall at all times have access to
the Work whenever it is in preparation or progress and the Construction Manager
shall provide proper facilities for such access and for a detailed review of the Work
by the Owner. If the Owner discovers any defective Work in connection with any
review, it shall report such defective Work to the Construction Manager and the
Construction Manager shall, at its cost, correct the defective Work.

(b) If the Contract Documents, the written instructions of the Owner, laws, ordinances,
rules or regulations, or any public authority require any of the Work to be
specifically tested or inspected, the Construction Manager shall give the Owner
timely notice of its readiness for inspection and testing, and if the test or inspection
is performed by an authority other than the Owner, of the date set for such test or
inspection. Inspections by the Owner shall be promptly made so as not to delay the
work and, where practicable. If any of the Work should be covered up without the
approval or consent of the Owner or any necessary authority, it shall be uncovered
for examination, if required by the Owner or such other authority, at the sole
expense of the Construction Manager.

(c) Re-examination of questioned Work that has been previously inspected by the
Owner may be ordered by the Owner and, if so ordered, the questioned Work shall
be uncovered by the Construction Manager. If such Work is found to be in
compliance with the Contract Documents, the Owner shall pay the actual
documented and verified cost of the re-examination. If such Work is found not to
be in compliance with the Contract Documents, the Construction Manager shall
bear the costs of the re-examination.

ARTICLE 13

THE RIGHT OF THE OWNER TO AUDIT

Section 13.1. Right to Audit. The Construction Manager shall keep full and accurate
records of all costs incurred and items billed in connection with the Work, which records shall be
open to audit by the Owner, or any authorized representative for the Owner, during the course of
the Project and until three (3) years after the Final Payment by Owner. In addition, the
Construction Manager shall make it a condition of all non-Lump Sum/Fixed Price Trade Contracts
and sub-subcontracts entered into in furtherance of the Work that any and all Trade Contractors
and sub-subcontractors will keep accurate records of costs incurred and items billed in connection
with the Trade Contract (or sub-subcontract), and that such records shall be open to audit by the
Owner, or any authorized representative of the Owner, during the course of the Work of the Trade
Contractor (or sub-subcontractor) and until three (3) years after Final Payment by the Owner to
the Construction Manager.

Section 13.2. Review of Trade Contracts. The Construction Manager shall provide the
Owner with an executed copy of all Trade Contracts, sub-subcontracts and purchase orders entered
into in furtherance of the Work.
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ARTICLE 14

SEPARATE CONTRACTS

Section 14.1. The Right of The Owner to Award Separate Contracts. The Owner reserves
the right to award other contracts in connection with the Project at or in the vicinity of the Project
and the Construction Manager agrees to cooperate fully and not to unreasonably interfere with the
work of such other contractors. The Owner shall use its best efforts to cause its other contractors
to cooperate fully and not to unreasonably interfere with the work of the Construction Manager or
the Trade Contractors.

Section 14.2. Cooperation. The Construction Manager shall afford the other contractors
of Owner the opportunity for the introduction and storage of their materials, products and
equipment and the execution of their work, and shall properly connect and coordinate the Work
with the work of other contractors.

Section 14.3. Responsibility for Damage. Should the Construction Manager cause
damage to the work or property of any other contractor of the Owner, the Construction Manager
shall settle with such other contractor by agreement or arbitration (if appropriate) if the other
contractor will so settle. If such other contractor sues the Owner on account of any damage alleged
to have been caused in whole or in part by the Construction Manager, it is understood the
Construction Manager’s insurance will respond.

ARTICLE 15

WARRANTIES OF THE CONSTRUCTION MANAGER

Section 15.1. Warranty of Title. The Construction Manager warrants and guarantees that
title to all Work, materials, products and equipment covered by an Application and Certificate for
Payment, whether incorporated in the Work or not, will pass to the Owner, free and clear of all
liens, security interests or encumbrances (herein "Liens") and that none of the Work, materials,
products or equipment covered by an Application and Certificate for Payment will have been
acquired by the Construction Manager, or by any other person performing any part of the Work or
furnishing materials and equipment for the Work, subject to an agreement under which a Lien is
retained by the seller or supplier.

Section 15.2. Special Warranties. When special guarantees or warranties are required by
the Contract Documents for specific parts of the Work, the Construction Manager shall procure
certified copies of such guarantees or warranties, countersign them and submit them to the Owner
in triplicate. Delivery of such guarantees or warranties will not relieve the Construction Manager
from any obligations assumed under any provision of this Agreement or the Contract Documents.

Section 15.3. Assignment of Warranties. The Construction Manager hereby assigns to
the Owner any and all existing assignable warranties, service life policies and patent indemnities
of manufacturers of equipment or items incorporated in the Work. Upon the request of the Owner,
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the Construction Manager shall give the Owner assistance in enforcing the rights of the Owner
arising under such warranties, service life policies and patent indemnities. At the request of the
Owner, the Construction Manager shall give notice (with copies to the Owner) to any such
manufacturers of the assignment of such warranties, service life policies and patent indemnities.

Section 15.4. General Warranty and Correction of Work.

(a)

(b)

(c)

(d)

(e)

In addition to any special guarantees or warranties contained in the Contract

Documents, the Construction Manager warrants to the Owner that all materials and
equipment furnished in performance of the Work will be new unless otherwise
specified, that all Work will be of good quality, free from faults and defects and in
conformance with the Contract Documents. All work not so conforming to these
standards shall be considered defective and corrected by the Construction Manager
at no cost to the Owner.

The Construction Manager shall promptly correct all defective Work to the
standards of this Agreement and the Contract Documents whether observed before
or after the Substantial and/or Final Completion Date and whether or not fabricated,
installed or completed. The Construction Manager shall bear all costs of correcting
such defective Work.

The Construction Manager shall conduct a walk-through of the Project with the
Construction Manager and a representative of Owner for the purpose of identifying
those items that qualify for replacement and/or repair under the terms of the general
warranty furnished for the Work. Said walk-through shall be conducted
approximately 11 months after the Substantial Completion Date for the entire
Project. All warranties shall be deemed to commence as of the Substantial
Completion Date for the Project, including any portions of the Work occupied or
used ahead of schedule by Owner. Owner shall be diligent and immediately notify
the Construction Manager at the time any warranty items need replacement and/or
repair.

If, within one (1) year from the Substantial Completion Date or any longer period
of time as may be prescribed by law or by the terms of any applicable special
guarantee or warranty required by the Contract Documents, any of the Work is
found to be defective and not in accordance with the Contract Documents, the
Construction Manager shall correct it promptly after receipt of a written notice from
the Owner to do so.

All defective or non-conforming Work shall, if deemed necessary by the Owner,
be removed from the Project if necessary, and the Work shall be corrected by the
Construction Manager to comply with the Contract Documents without cost to the
Owner. The Construction Manager also shall bear the cost of making good all work
of other contractors and Trade Contractors destroyed or damaged by removal or
correction of the defective Work of Construction Manager.
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® If the Construction Manager fails to correct defective Work in accordance with this
Section and the Contract Documents, the Owner may correct it and hold the
Construction Manager liable for all costs, expenses and damages, including
redesign fees, attorney's fees and litigation costs incurred by Owner in correcting
it.

ARTICLE 16

RIGHT OF THE OWNER TO DO WORK

Section 16.1. Right of The Owner to Do Work. If the Construction Manager should
neglect to prosecute the Work properly or fail to do anything required by the Contract Documents,
and the Owner does not receive assurances from the Construction Manager of due performance
satisfactory to the Owner within seven (7) calendar days after written demand is made, then the
Owner may, without prejudice to any other remedy it may have under this Agreement or at law or
in equity, make good any deficiencies in the Work and deduct all costs of doing so from the
payment then due, retainage held by the Owner or any payment thereafter due the Construction
Manager.

Section 16.2. Deduction For Uncorrected Work. If the Owner deems it inexpedient to
correct deficiencies in the Work pursuant to Section 16.1, the Owner may deduct the reasonable
cost of doing so from the payment then due, any retainage held by the Owner, or any payment
thereafter due the Construction Manager, but the making of such a deduction shall in no way be
deemed an election of remedies by the Owner.

Section 16.3. Correction of Work Before Final Payment.

(a) The Construction Manager shall promptly remove from the site of the Work all
materials, equipment or other items rejected by the Owner as failing to conform to
the Contract Documents, whether incorporated in the Work or not, and the
Construction Manager shall promptly replace and re-execute the Work to comply
with the Contract Documents and without expense to the Owner. In addition, the
Construction Manager shall bear the expense of making good all work of other
contractors destroyed or damaged by such removal or replacement.

(b) If the Construction Manager does not remove rejected material, equipment or other
items within a reasonable time (as fixed by written notice from the Owner) the
Owner may remove such items and store them at the expense of the Construction
Manager, or dispose of such material, equipment or other items. Ifthe Construction
Manager does not pay the expense of such removal within ten (10) calendar days,
the Owner may, upon ten (10) calendar days written notice, sell such items at
auction or at private sale and shall account for the net proceeds of such sale, after
deducting all the costs and expenses of removal that should have been borne by the
Construction Manager.
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ARTICLE 17

INSURANCE

Section 17.1.  Construction Manager’s Liability Insurance

(a)

(b)

(c)

(d)

The Construction Manager shall not commence work under this contract until he
has obtained all insurance required under this section and such insurance has been
approved by the City of Memphis Risk Manager, nor shall the Construction
Manager allow any Trade Contractor or sub-subcontractor to commence work on
its sub-contract until all similar insurance required of the sub-contractor has been
so obtained and approved by the City.

Before commencing any work, the Construction Manager shall furnish the City of
Memphis Risk Manager with Certificates of Insurance attested by a duly authorized
representative of the insurance carrier evidencing that the insurance required
hereunder is in force and effect. The theme/title of the project shall also be specified
on the Certificate of Insurance.

The Construction Manager shall be responsible from the time of signing the
Contract or from the time of the beginning of the first work, whichever shall be
earlier, for all injury or damage of any kind resulting from this work to persons or
property. In addition to the liability imposed upon the Construction Manager on
account of bodily injury (including death) or property damage suffered through the
Construction Manager’s negligence, which liability is not impaired or otherwise
affected hereby, the Construction Manager assumes the obligation to protect,
defend, indemnify and hold the City, its officers and directors, employees and
agents free and harmless from and against any and all losses, penalties, damages,
settlements, costs, charges, professional fees or other expenses or liabilities of any
kind and character in connection with or arising directly or indirectly out of this
contract and/or the performance hereof by act or omission of the Construction
Manager, Trade Contractor, sub-subcontractor, or anyone either (1) directly or
indirectly employed or (2) under the supervision of any of them in the prosecution
of the Work included in this contract.

The Construction Manager, upon award of the contract, shall provide at its own
cost and expense the following insurance to the City of Memphis utilizing insurance
companies acceptable to the City and licensed in the State of Tennessee, which
insurance shall be evidenced by certificates and/or policies as determined by the
City.

(1) Each certificate of policy shall require and contain verbatim the following
clause:
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“THE CITY OF MEMPHIS, ITS OFFICIALS, AGENTS, EMPLOYEES AND

REPRESENTATIVES ARE NAMED ADDITIONAL INSURED”

(i1) The additional insured endorsement stating that the City of Memphis, its
officials, agents, employees and representatives is additionally insured shall be
attached to the Certificate of Insurance and will apply to both general liability and

automobile liability.)

€) If any of the Insurance Requirements are not complied with at their renewal dates,
payment to the Construction Manager may be withheld until those requirements have been
met, or at the option of the City, the City may pay the renewal premiums and withhold such

payments from any monies due the Construction Manager.

Section 17.2.  Specific Insurance Requirements

(a) Workers Compensation Insurance: The Construction Manager shall maintain in force
Workers’ Compensation coverage in accordance with the Statutory Requirements and
Limits of the State of Tennessee and shall require all Trade Contractors and sub-

subcontractors to do likewise.

Employer’s Liability

$100,000 Each Accident
$500,000 Disease-Policy Limit
$100,000 Disease-Each Employee

(b) Automobile Liability Insurance: To be taken out in the name of the Construction
Manager as Named Insured and City as an Additional Insured; covering owned, non-

owned, and hired vehicles with MINIMUM LIMITS OF:

$1,000,000 each occurrence - Combined Single Limit

(c) Commercial General Liability Insurance: Comprehensive General Liability Insurance,

including Premises and Operations, Contractual Liability, Independent Contractor’s

Liability, and Broad Form Property Damage Liability coverage.

Commercial General Liability Insurance: MINIMUM LIMITS of:

$2,000,000
$2,000,000
$1,000,000
$1,000,000
$ 50,000
$ 5,000
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(d) Property Insurance: Construction Manager shall be responsible for maintaining any
and all property insurance on their own equipment and shall require all Trade
Contractors and sub-subcontractors to do likewise.

(1) Builder’s Risk Coverage: To be taken out in the name of the City and
Contractor as their interest may appear.

(11) An “All Risk” installation floater in the amount of the contract endorsed to
contain the following condition: “It is understood and agreed that coverage will
cease only when the new construction (including building materials) is accepted by
the City.

(iii)  Additional coverage and limits may be required based upon the particular
services contracted. If such additional coverage is required for a specific contract,
those requirements will be described in the “Special Conditions” of the contract
specifications.

(iv)  The Construction Manager is required to provide copies of the insurance
policies upon request.

(e) The Construction Manager shall provide notice to the Owner within three (3)
business days following receipt of any notice of cancellation or material change in
the Construction Manager’s insurance policy from Construction Manager’s insurer.
Such notice shall be provided to the Owner by registered mail, return receipt
requested, to the following addresses:

City of Memphis

Attn: Risk Management Department
170 N. Main St., 5" Floor

Memphis, TN 38103

City of Memphis

City Engineer

125 N. Main Street, Room 644
Memphis, TN 38103

Section 17.3. Construction Manager’s Insurance Primary: Any coverage applicable to
Owner under Construction Manager’s insurance policies shall be primary and non-contributing
with any insurance maintained by Owner in its own name and on its own behalf. Copies of
endorsements to Construction Manager’s policies shall be provided to Owner.

Section 17.4. No Cancellation: All insurance obtained by the Construction Manager
pursuant to this Article 17, shall be written by insurance companies licensed to do business in the
State of Tennessee. All such insurance shall be in form and substance satisfactory to the Owner

39
CMAR Contract Version 4.2 (09-26
-25)

CoM Public



and shall provide that it will not be subject to cancellation, termination or reduction in coverage
except after ninety (90) days prior written notice to the Owner.

Section 17.5. Insurance Certificates: The Construction Manager shall furnish to the
Owner prior to commencement of the Work certificates of insurance from insurers with a rating
by A.M. Best of A- or better, reflecting policies in force, and shall also provide certificates
evidencing all renewals of such policies. Insurers shall retain an A.M. Best rating of A- or better
throughout the term of this Agreement and all policy periods herein. Certificates for contractual
liability insurance shall specifically acknowledge the provisions of Section 17.2.

Section 17.6. The Right of the Owner to Maintain Insurance: In the event the Construction
Manager fails to furnish and maintain the required insurance, to furnish certificates of insurance,
or to furnish certified policy copies after written request by the Owner, the Owner shall have the
right, at its option, to terminate this Agreement or to take out and maintain such insurance, and
hold the Construction Manager liable for the cost. Compliance by the Construction Manager with
the requirements of this Section 17 shall in no way Relieve the Construction Manager from liability
by it under any provision of this Agreement or the Contract Documents.

Section 17.7. No Limitation of Liability. Nothing in this Agreement, including any Owner
or Construction Manager furnished insurance, is to be construed as either a limitation or release of
the Construction Manager’s liability to the Owner.

ARTICLE 18

SURETY BONDS

Section 18.1. Surety Bonds Required.

(a) The Construction Manager shall furnish a performance bond in an amount equal to
100% of the Guaranteed Maximum Price as security for the faithful performance of the
contract for the payment for labor and material furnished and incorporated into the
work. The only acceptable form of instrument for this bond is bound herein as Exhibit
“J”. Bond shall be furnished through an agent domiciled and legally authorized to do
business in the State of Tennessee and delivered to the Owner not later than ten (10)
working days after the date shown on written notice from the City. Surety company
proposed shall be one acceptable to the Owner.

(b) If the Surety on any Bond furnished by the Construction Manager is declared bankrupt
or becomes insolvent or its right to do business is terminated in any state where any
part of the Project is located or it ceases to meet the requirements of the aforementioned
bond stipulations, the Construction Manager shall within five (5) working days
thereafter substitute another Bond and Surety, both of which must be acceptable to the
Owner.

ARTICLE 19
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INDEMNIFICATION

Section 19.1. Indemnification of the Construction Manager

(a)

(b)

(c)

To the fullest extent permitted by law, the Construction Manager, on behalf of
itself, its Trade Contractors, Sub-subcontractors their agents, their employees or
any entity or person for which the Construction Manager is or may be responsible,
(all of said parties are herein sometimes collectively referred to as the
“Indemnitors”), shall fully indemnify, defend, save and hold Owner, their agents,
employees, officers, directors, partners and related entities, (all of said parties are
herein collectively referred to as the “Indemnitees”) harmless from and against all
liability, damage, loss, claims, demands, actions and expenses of any nature
whatsoever, including, but not limited to reasonable attorney’s fees which arise out
of or are connected with:

(1) any negligent act, error or omission by any Indemnitor in the performance
of this Agreement; or

(i1) the failure of the Indemnitor in the performance of this Agreement to
comply with the laws, statutes, ordinances or regulations of any governmental
authority; or

(ii1))  the material breach of any term or condition of this Agreement by any of
the Indemnitors.

Without limiting the generality of the foregoing, the indemnity herein above set
forth shall include all liability, damages, loss, claims, demands and actions on
account of personal injury, death or property loss to any third party, any Indemnitee,
any of Indemnitee’s employees, agents, licensees or invitees which arose out of or
in connection with the work.

The indemnity set forth in this Article shall survive any termination of this
Agreement for the applicable statute of limitations period.

Section 19.2. Labor Indemnity

(a)

The Construction Manager shall indemnify, defend and hold harmless the Owner
from any and all administrative and judicial actions (including reasonable
attorney’s fees related to any such action) incurred by the Owner in connection with
any labor related activity arising from the performance of the Work of the
Construction Manager. As used in this Agreement, “labor related activity”
includes, but is not limited to, strikes, walk-outs, informational or organizational
picketing, use of placards, distribution of hand-outs, leaflets or in the vicinity of
any facility where the Owner conducts business. The Owner shall advise the
Construction Manager if any labor related activity occurs and the Construction
Manager shall arrange for the legal representation necessary to protect the Owner,
provided such representation is previously approved by the Owner.
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Section 19.3 Rovalties and Patents

(a) The Construction Manager shall pay all royalties and license fees in any way
relating to the Work, shall defend all suits or claims for infringement of any patent
rights, and shall indemnify and hold the Owner harmless from loss on account of
any such suit or claim.

Section 19.4 Attorneys’ Fees

(a) In the event it becomes necessary for Owner to employ an attorney to enforce any
provision of this Agreement, then the Construction Manager shall be liable for all
attorneys’ fees and litigation expense of Owner.

ARTICLE 20

RIGHT TO OCCUPY BY OWNER

Section 20.1. Early Occupancy by Owner. The Owner has the right to occupy or use
ahead of schedule all or any substantially completed or partially completed portion of the Project
or Work when such occupancy and use are in its best interest, notwithstanding the time of
completion for all of the Work. The Construction Manager shall be entitled to recover cost due to
the early occupancy or use by the Owner.

Section 20.2. Corrections After Occupancy. After the Owner has taken occupancy of all
or any substantially completed portion of the Work, the Construction Manager shall not disrupt
the use and occupancy of the Owner to complete the punch list for the Work but shall, after 45
calendar days to complete the punch list, and at the discretion of the Owner, complete the punch
list after normal working hours.

Section 20.3. Heating, Ventilating and Air-Conditioning Systems. The Owner may
require the use and operation of any heating, ventilating and air-conditioning equipment at the time
it occupies or uses any portion of the Work. In such event, the Owner may require the Construction
Manager to operate such equipment and will, pursuant to a Change Order or Change Instruction,
pay the Construction Manager the documented cost of such utilities or other operational expenses
required for the use and occupancy of the Owner, but the Construction Manager shall be
responsible for such equipment and for its careful and proper operation and maintenance. At any
time, the Owner may assume the care and maintenance of any portion of the Project which it is
occupying and using for the operation of any such equipment, but in each case, the Construction
Manager shall not be relieved of its responsibility for the full completion of the Work and the
protection of its tools, materials and equipment.

ARTICLE 21

DEFAULT; RIGHT TO TERMINATE OF OWNER
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Section 21.1. Event of Default.

(a) For the purposes of this Agreement, an Event of Default shall be if:

(b)

(1) At any time there shall be filed by or against the Construction Manager in
any court a petition in bankruptcy or insolvency or for reorganization or for
the appointment of a receiver or trustee of all or a portion of the property of
the Construction Manager, and within twenty (20) business days from the
filing date the Construction Manager fails to secure a discharge; or

(i1) The Construction Manager makes an assignment for the benefit of creditors
or petitions for or enters into an agreement or arrangement with its creditors;
or

(i11)  The Construction Manager fails to prosecute the Work properly, or fails to
complete the work entirely on or before any date established for Substantial
or Final Completion; or

(iv)  The Construction Manager fails to make prompt payment to its Trade
Contractors or for materials or labor used in the Work; or

(v) The Construction Manager fails to supply sufficient labor, material and/or
equipment so as to complete the Work timely and in accordance with the
Contract Documents including, but not limited to the progress schedule;

(vi)  Without limitation, the Construction Manager fails to perform any term,
condition or obligation of this Agreement or the Contract Documents.

Upon the occurrence of an Event of Default, the Owner may give written notice to
the Construction Manager. If such Event of Default has not been cured within
seven (7) business days from the date of said notice, the Owner, without prejudice
to any other remedy it has, may terminate this Agreement. In such event, the Owner
may take possession of all or some of the materials, tools, equipment and appliances
of the Construction Manager, and complete the Work by such means as the Owner
deems fit. In such case, the Construction Manager shall not be entitled to receive
any further payment until the Work is completed. If the unpaid balance of the
Guaranteed Maximum Price shall exceed the aggregate of (1) the expense of the
Owner of completing the Work, including compensation for additional managerial,
design and administrative services, and (2) the losses and damages of Owner,
including liquidated damages, attorney's fees and litigation expense, such excess
shall be paid to the Construction Manager. If such expense, losses and damages of
Owner shall exceed the unpaid balance of the Guaranteed Maximum Price, the
Construction Manager and its surety shall pay the difference to the Owner promptly
on demand.
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Section 21.2. Termination for Convenience. The Owner may terminate this Agreement
for its convenience without cause by giving seven (7) business days' prior written notice to the
Construction Manager. In such event, the Owner will pay the Construction Manager for that
portion of the Guaranteed Maximum Price, including the proportionate fee of the Construction
Manager, less the aggregate of previous payments, allocable to the Work completed by the
Construction Manager as of the date of termination. The Owner will be responsible to reimburse
the Construction Manager for termination costs regarding any of its continuing contractual
commitments to Trade Contractors, suppliers, vendors and materialmen or for penalties or
damages for canceling such contractual commitments.

Section 21.3. Suspension by the Owner for Convenience.

(a) The Owner may order the Construction Manager in writing to suspend, delay or
interrupt the Work in whole or in part for such period of time as the Owner may
determine (hereinafter referred to as “Suspension”).

(b) Provided the Suspension lasts for more than thirty (30) calendar days, an adjustment
to the Guaranteed Maximum Price (““Adjustment”) shall be made for the increased
cost of performance after thirty (30) calendar days caused by the Suspension. The
date of Substantial Completion shall be extended by written Change Order to the
extent that Substantial Completion is delayed by the Suspension. No adjustment
shall be made to the extent:

(1) that an adjustment is made or denied under another provision of this Agreement
except that approval shall not be unreasonably withheld.

(©) The amount of the Construction Manager’s compensation for a Suspension
pursuant to Section 21.3(b) shall be limited to any properly documented costs of
maintaining personnel and equipment in the field provided such costs are approved
by the Owner in writing. The Owner shall not be liable at any time for home office
overhead expense or consequential damages. At the Owner’s option, the
Construction Manager may be ordered to demobilize its forces because the Project
is suspended. In such event the Owner will reimburse the Construction Manager
for its actual and documented cost of demobilization and remobilization.

Section 21.4. Assignment of Trade Contracts. In the event of termination by the Owner
pursuant to this Article 21, the Owner may require the Construction Manager promptly to assign
to it all or some Trade Contracts, materials, tools, equipment to be installed under this Agreement,
or rental agreements, and any other commitments which the Owner, in its sole discretion, chooses
to take by assignment. In such event, the Construction Manager shall promptly execute and deliver
to the Owner written assignments of such commitments and contracts.

ARTICLE 22

HAZARDOUS MATERIALS COVENANTS
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Section 22.1. Owner’s Responsibility. Owner shall be responsible for any Hazardous

Materials, as defined in section 22.2(a), uncovered or revealed at the Project or Project Site which
was not shown or indicated in the Contract Drawings or Specifications or identified in the Contract
Documents to be within the scope of the Work.

Section 22.2. Hazardous Materials Covenants.

(2)

(b)

Except where directed by Owner or as required by this Agreement, Construction
Manager hereby represents and warrants to and for the benefit of Owner that the
Project or Project Site will not be used or operated in any manner that will result in
the storage, use, treatment, manufacture and disposal of any Hazardous Materials
(hereinafter defined) upon the Project or Project Site or any portion thereof or which
will result in Hazardous Materials Contamination (hereinafter defined). For
purposes hereof, the term “Hazardous Materials” shall mean and refer to (i) any
“hazardous waste” as defined by the Resource Conservation and Recovery Act of
1976 (42 U.S.C. § 6901 et. seq.), as amended from time to time, and regulations
promulgated thereunder, (ii) any ‘“hazardous substance” as defined by the
Comprehensive Environmental Response, Compensation and Liability Act of 1980
(42 US.C. § 9601 et. seq.) ("CERCLA"), as amended from time to time, and
regulations promulgated thereunder; and (ii1) any other substance which is defined
as hazardous or toxic by any Laws or by any other legal requirements affecting the
Project or Project Site or any substance the presence of which on the Project or
Project Site is prohibited by any applicable environmental laws or regulations
affecting the Project or the Project Site including but not limited to, the Hazardous
Material Transportation Act, as amended (49 U.S.C. § 1801, et seq.), and the Toxic
Substance Control Act, as amended (15 U.S.C. § 2601, et seq.), (hereinafter referred
to as “Laws”). The term “Hazardous Materials Contamination” shall mean and
refer to the contamination of the Project or Project Site, , or of the buildings,
facilities, soil, surface water, ground water, air, or other elements on any other
property as a result of Hazardous Materials at any time emanating from the Project
or Project Site.

In addition to and without limiting the generality of any other provision of this
Agreement, Construction Manager shall and hereby does agree to defend,
indemnify and hold Owner, its agents, employees, officers, directors, partners and
related entities, harmless from and against any and all losses, damages, expenses,
fees, claims, demands, causes of action, judgments, costs and liabilities, including,
but not limited to, attorney's fees and costs of litigation, and costs and expenses of
response, remedial and corrective work and other clean up activities, arising out of
or related to (i) the storage, use, treatment, manufacture or disposal of any
Hazardous Materials upon the Project or Project Site or any portion thereof, or (ii)
the use or operation of the Project or Project Site or any portion thereof in any
manner which results in the “release” or “threatened release” (as those terms are
defined in CERCLA and the rules and regulations promulgated thereunder, as from
time to time amended) of Hazardous Materials or in Hazardous Materials
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Contamination on, in or affecting the Project or Project Site or any portion thereof
whether by Construction Manager or Construction Manager’s employees, agents,
delegees, invitees, licensees, concessionaires, Trade Contractors or representatives
or other persons or entities for whose acts the Construction Manager is responsible,
provided that such actions or events result from the sole negligence of Construction
Manager or its said employees, agents, delegees, invitees, licensees,
concessionaires, Trade Contractors or representatives, or other persons or entities
for whose acts or omissions the Construction Manager is responsible. The
provisions of this Section shall survive any payment or satisfaction of this
Agreement and such provisions shall remain in full force and effect.

(©) Owner represents that, to the best of its knowledge and information, it has disclosed
to Construction Manager the existence of all Hazardous Materials located upon the
Project or the Project Site. To the extent allowed by law, Owner shall and hereby
does agree to defend, indemnify and hold Construction Manager, its officers,
directors, employees, and agents harmless from and against any and all losses,
damages, expenses, fees, claims, demands, causes of action, judgments, costs and
liabilities, including but not limited to, attorney’s fees and costs of litigation
resulting from bodily injuries to any person, or damage to any property caused
solely by or arising solely out of latent Hazardous Materials Contamination of the
Project or Project Site or any portion thereof which Contamination was present but
unknown by the Owner prior to the date hereof and which was not reasonably
discovered or otherwise known hereafter by the Owner or the Construction
Manager or its employees, agents, delegees, invitees, licensees, concessionaires,
Trade Contractors or representatives or other persons or entities for whose acts or
omissions the Construction Manager is responsible, provided that such Hazardous
Materials Contamination or any release of Hazardous Materials related thereto is in
no way caused by or results from the negligent use of the Project or the Project Site
by the Construction Manager or its said employees, agents, delegees, invitees,
licensees, concessionaires, Trade Contractors or representatives or other persons or
entities for whose acts or omissions the Construction Manager is responsible.

ARTICLE 23

MISCELLANEOUS

Section 23.1. No Waiver. No consent or waiver, express or implied, by either party to or
of any breach or default by the other in the performance of any of its obligations shall be deemed
or construed to be a consent or waiver to or of any other breach or default by such party. Neither
the silence of the Owner nor the Owner's failure to complain of any act or failure to act of the
Construction Manager or to declare the Construction Manager in default, irrespective of how long
such failure continues, shall constitute a waiver of any right of Owner.

Section 23.2. Conflicts. In the event of any conflict between the terms, conditions,
obligations or provisions expressed in this Agreement and any term, condition, obligation or
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provision in any of the other Contract Documents, the term, condition, obligation or provision of
this Agreement shall govern to the extent of the conflict.

Section 23.3. Assignment. This Agreement shall not be assigned, delegated or transferred
in whole or in part by the Construction Manager nor shall the Construction Manager assign any
monies due or to become due to it without the prior written consent of the Owner.

Section 23.4. Governing Law and Qualifications. (a) This Agreement is entered into in
Tennessee and shall be governed by and construed according to the Laws of Tennessee. Any
dispute arising from or out of this Agreement shall be resolved in a Federal or state court of
competent jurisdiction and venue in Memphis, Tennessee.

Section 23.5 No Payments to Officers or Employees of City or County. The Construction
Manager warrants that no part of the funds provided by the City, County and State shall be paid
directly or indirectly to any officer or employee of the City, County or State as wages,
compensation or gifts in exchange for acting as officer, agent, employee, Trade Contractor, sub-
subcontractor or consultant to either the Construction Manager or other entity in connection with
any work contemplated or performed relative to this Agreement.

Section 23.6. Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same Agreement.

Section 23.7. Article and Section Headings. Article and Section headings and the Table
of Contents contained in this Agreement are for ease of reference only and shall not affect the
interpretation or meaning of this Agreement.

Section 23.8. Parties in Interest. This Agreement shall inure to the benefit of and be
binding upon the parties, their sureties and their respective successors, assigns and legal
representatives.

Section 23.9. Severability. If any one or more of the provisions contained in this
Agreement shall for any reason be held invalid, illegal, unenforceable in any respect, such
invalidity, illegality or unenforceability shall not affect any other provision of this Agreement, but
it shall be construed as if such invalid, illegal or unenforceable provision had never been contained
in it.

Section 23.10. Trade Contractor Relations Requirements. By appropriate written
agreement, the Construction Manager shall require each Trade Contractor, to the extent of the
Work to be performed by the Trade Contractor to be bound to the Construction Manager by the
obligations, terms and conditions of this Agreement and the Contract Documents, and to assume
toward the Construction Manager all the obligations, terms, conditions and responsibilities which
the Construction Manager, by this Agreement and these Contract Documents, assumes toward the
Owner. Each Trade Contractor agreement shall preserve and protect the rights of the Owner under
this Agreement and the Contract Documents with respect to the Work to be performed by the Trade
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Contractor so that subcontracting thereof will not prejudice the rights of the Owner. The
Construction Manager shall require each Trade Contractor to enter into similar agreements with
Sub-subcontractors. The Construction Manager shall make available to each proposed Trade
Contractor, prior to the execution of the Trade Contract agreement, copies of this Agreement and
the Contract Documents to which the Trade Contractor will be bound. Trade Contractors shall
similarly make copies of this Agreement and the Contract Documents available to their respective
Sub-subcontractors.

Section 23.11. Notices. All notices, requests, consents and other communications under
this Agreement shall be in writing and shall be deemed to have been duly given if hand-delivered
or mailed by certified or registered mail, return receipt requested, postage prepaid;

(a) If to the Owner, addressed to:
City of Memphis
125 North Main, Room 554
Memphis, TN 38103

Attention: XXX XXX XXXXXXX
Project Manager

(b) If to the Construction Manager, addressed to:

Attention:

The Owner or the Construction Manager may at any time change the addresses to which
copies of notices must be mailed by sending written notice to the other of such change in the
manner provided.

Section 23.12. Exhibits. All Exhibits described in this Agreement shall be deemed to be
incorporated and made a part of this Agreement, except that if there is any inconsistency between
this Agreement and the provisions of any Exhibit, the provisions of this Agreement shall control
to the extent of the inconsistency.

Section 23.13. Entire Agreement. This Agreement, together with the Exhibits, the other
Documents and the Contract Documents, constitutes the entire agreement between the Owner and
the Construction Manager and supersedes all prior written or oral agreements, understandings,
representations, negotiations and correspondence between the parties. This Agreement shall not
be supplemented, amended or modified by the silence of the Owner, a failure of the Owner to act,
any course of dealing, course of performance or usage of trade and may only be amended or
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modified by a written instrument. The Construction Manager and the Owner agree and stipulate
conclusively that both parties received the benefit of counsel before signing this Agreement.

Section 23.14. Joint Negotiation. This Agreement has been negotiated by the Owner and

the Construction Manager, and this Agreement shall not be deemed to have been negotiated and
prepared by the Owner or the Construction Manager, but by both equally.

Section 23.15. Third Party Beneficiary. This Agreement shall not be deemed to create

any other relation between Construction Manager and Owner other than as expressly provided
herein and shall not be for the benefit of any third party.

Section 23.16. Dispute Resolution. See Exhibit I - City of Memphis Dispute Procedure.

ARTICLE 24

NON-DISCRIMINATION

Section 24.1. Non-Discrimination.

(a)

(b)

(©)

All entities contracting with the City agree to abide by and to take action when
necessary to ensure compliance with the nondiscrimination clauses set out below
and agree to show proof of non-discrimination upon request and to post in
conspicuous places available to all associate agents and their employees. In the
event of non-compliance with city nondiscrimination clauses, or with provisions of
Executive Orders 11141 (age), , 12086 (Viet Nam veterans), 110478 (federal
employees), 11701 (veterans), Title 41, Chapter 60 (handicapped) and specifically
the handicapped action clause in Section 60-741.6.9 of OFCCP Rules, and any and
all other federal laws prohibiting discrimination, contracts may be canceled,
terminated, or suspended in whole or in part by the City of Memphis.

The Construction Manager shall execute the “City of Memphis Certificate of
Nondiscrimination” contained herein as Exhibit “K” agreeing that he/she shall not
discriminate against any Trade Contractor, Sub-subcontractor, employee, or
applicant for employment on the grounds of race, color, national origin or sex, in
accordance with the citations listed in the above paragraph; and shall require the
execution of such a certificate for each Trade Contractor prior to award of any Trade
Contract with the further requirement that each Sub-subcontractor shall include
identical requirements in any lower tier subcontracts which might in turn be made.
FAILURE TO EXECUTE SUCH CERTIFICATE SHALL CAUSE NON-
EXECUTION OF THE CONSTRUCTION MANAGEMENT AGREEMENT.

The Construction Manager and all Trade Contractors shall maintain copies of their
payrolls for each weekly payroll period for the life of the construction and for a
period of THREE (3) YEARS after final release and payment is made by the City
to the Construction Manager.
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ARTICLE 25

PREVAILING WAGE ORDINANCE

Section 25.1 Prevailing Wage Ordinance

(2)

(a)

This project is subject to the requirements of Ordinance #5543 which establishes
the Prevailing Wage Ordinance Program. It is the responsibility of the Construction
Manager to see that all requirements of the ordinance are met. It is the policy of
the City of Memphis that a responsible bidder awarded a contract by the City of
Memphis that falls within the guidelines of the current City of Memphis Prevailing
Wage Ordinance must comply with the most current Prevailing Wage Rates (as
determined by the U.S. Department of Labor) for corresponding classes of laborers
and mechanics employed on similar projects in the area on the date the legal notice
is published. Any firm, individual, partnership or corporation that is awarded a
contract by the City of Memphis for the construction, improvement, enlargement,
alteration or replacement of a City of Memphis public work or project in excess of
$50,000 shall be required by the City of Memphis to pay local Prevailing Wages
for laborers, workers, mechanics or others, as listed by the Tennessee Department
of Labor, Classification of Workers, established for Region 1, at the time the project
is bid and continue until the completion of such project. Furthermore, the entity
awarded the contract will classify its employees according to the State of
Tennessee, Department of Labor and Workforce Development, Classification
of Workers, and if applicable, adhere to the guidelines for apprentice and
apprenticeship programs. Toward achieving that objective, the Prevailing Wage
Program is hereby established and requires each bidder to abide by the following:

Section 25.2  Construction Manager/Trade Contractor/Subcontractor Responsibilities:

Every Contractor and Subcontractor must:

(1) Classify all workers in conformity with the wage rate as determined by the
U.S. Department of Labor. Refer to https://sam.gov for the most current
classifications and wage rate determinations.

(i)  Post and keep posted in a conspicuous place at the site of the construction
work a copy of the Prevailing Wage Rates and make these rates available to all
covered workers employed on the project at all reasonable times. Fringe benefits,
when listed by the U.S. Department of Labor, are included in City Prevailing Wage
Rates and must be paid to laborers/mechanics on City-funded projects.

(1) Pay overtime compensation of one and one-half times the basic rate of
pay for all hours worked over 40 a week as required by any applicable federal or
state laws, rules or regulations.

(i1) Make only those deductions from wages authorized by law. Indicate the
amount of FICA, Withholding Tax and if applicable “Other” when a voluntary
deduction is withheld. A voluntary deduction must be authorized in writing and
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signed by the employee. A short note from the employee is all that is needed and
should accompany the first payroll that identifies the deduction.

(ii1)  Keep contracts for the construction, demolition, improvement, enlargement,
alteration or replacement of a City of Memphis public work or project as a single
contract, and not deliberately divide it into multiple contracts for the sole purpose
of circumventing the Prevailing Wage Ordinance.

(iv)  Notify the Prevailing Wage Office at the address set forth below of the
contract(s) Contractor and/or subcontractors have been awarded, and list
subcontractors expected to be used. Award recipients shall submit expected
classifications of laborers/mechanics to ensure all worker classifications have
prevailing wages listed. If classifications are not listed, the Prevailing Wage Office
will determine the wages to be used for such classifications.

(v) Submit payroll reports on a weekly basis to the Prevailing Wage Office
utilizing the LCPtracker certified payroll reporting software. Each weekly certified
payroll report must be submitted by the award recipient within 7 DAYS after the
regular payment date period. It is the responsibility of the award recipient to review
ALL payroll reports for proper compliance prior to submitting such reports to the
Prevailing Wage Office. The award recipient is responsible for the full compliance
of all subcontractors and will be held accountable for any payroll reporting and
wage restitution. The Construction Manager and all other Trade Contractors or
Subcontractors must complete a Statement of Compliance which states that the
certified payrolls are correct and complete, and that the wage rates paid to the
workers during the reporting period equal or exceed the Prevailing Wage Rates
included in the construction contract, and that the classifications used conform with
the work the employee performs. The Construction Manager is responsible for
submitting all certified payrolls including those of the Trade Contractors or
Subcontractor(s) used through the life of the construction project.

Section 25.3 Payments to Covered Workers

(2)

(b)

Classification of Covered Workers:

(1) All contractors and subcontractors must classify covered workers in the
contract and payroll records, in conformity with the schedule of classifications
appearing in the “City of Memphis Prevailing Wage Rates” which are bound herein.
The Construction Manager, Trade Contractors and Subcontractors must pay each
worker at least the minimum Prevailing Wage rate for that classification regardless
of their level of skill. The only workers who can be paid less than the rate for their
craft are apprentice and trainees who are registered in an approved Bureau of
Apprenticeship Training (BAT) program. For an employee with split
classifications, list the employee once for each classification, distribute the hours
of work accordingly and list the rate of pay and gross earnings for each
classification.

Inspection of Records
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(c)

(d)

(e)

The Construction Manager, Trade Contractors, and Subcontractor(s) will make
their employment records available for inspection by representatives of the
contracting agency, the Prevailing Wage Commission, and the Tennessee
Department of Labor, and will permit such representatives to visit construction
projects at all reasonable times.

Restitution for Underpayment of Wages

Where underpayment of wages has occurred, the employer will be required to pay
wage restitution to the affected employee. Wage restitution must be paid promptly
in the full amount due, less the permissible and authorized deductions. Wage
restitution is the difference between the hourly wage paid to the employee and the
Prevailing Wage Rate required, as stated on the Prevailing Wage Rates schedule,
for all hours worked in which underpayment occurred. The difference in the wage
rate is called the “Adjustment Rate.” The Adjustment Rate multiplied by the
number of hours worked equals the gross amount of restitution due the employee

Bond for Compliance

The bond of the Construction Manager, Trade Contractor, or Subcontractor shall
contain a provision obligating such entity or individual to a faithful performance of
each requirement imposed upon such entity or individual under the terms of the
Construction Documents.

Violations, Penalties, Sanctions

A contractor or subcontractor who knowingly or willfully fails to comply with the
provisions of the Prevailing Wage Ordinance as determined by the Prevailing Wage
Commission shall be fined not less than the maximum amount allowable under
Tennessee Code Annotated § 6-54-306, as amended, for each violation. Any
Contractor who is found to have knowingly or willingly committed two (2)
violations of the Prevailing Wage Ordinance in any twenty-four- (24-) month
period shall be prohibited from being awarded a contract by the City of Memphis
for a period of twenty-four (24) months from adjudication of the second violation.

City of Memphis
Prevailing Wage Office
125 N. Main St.

Memphis, TN 38103

(901) 636-6311

prevailingwage(@memphistn.gov

ARTICLE 26
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DRUG FREE WORKPLACE

Section 26.1 City of Memphis Drug Free Workplace Policy

(a)

(b)

The Construction Manager, Trade Contractors, and all Subcontractors will
acknowledge and adhere to the City of Memphis Drug Free Workplace policy and
agrees to during performance of the Work:

(1) To require drug and alcohol screening (urine testing, breath analysis, or
other testing procedures) in the following situations: Pre-Employment; Department
of Transportation Commercial Drivers, Reasonable Suspicion; Post Accident and
Follow Up Drug Testing as part of Substance Abuse Rehabilitation.

(11) To operate a drug free workplace program or alcohol testing program with
requirements at least as stringent as the City of Memphis.

The Construction Manager, Trade Contractors, and all Subcontractors shall sign the

form contained herein as Exhibit “Q”. The Construction Manager shall retain the

signed forms and make them available to the City of Memphis upon request.
ARTICLE 27

SUSPENSIVE LIABILITY AGREEMENT

Section 27.1 Suspensive Liability Agreement

(a)

Notwithstanding any term, condition, obligation or provision in this Agreement,
any other writing, any other agreement, any oral understanding or agreement, or
any conduct or failure to act by the Owner, the Construction Manager stipulates
and agrees conclusively that the Construction Manager has against the Owner no
right, entitlement or claim for any payment, compensation, cost or remuneration of
any type other than pursuant to the terms of this Agreement.

ARTICLE 28

EMPLOYMENT OF ILLEGAL IMMIGRANTS

Section 28.1 Employment of Illegal Immigrants

(a)

The Construction Manager hereby certifies to comply with all applicable federal
and state laws prohibiting the employment of individuals not legally authorized to
work in the United States. The Construction Manager shall not knowingly

(1) utilize the services of illegal immigrants; or

(i1) utilize the services of any Trade Contractor who will utilize the services

of illegal immigrants in the performance of the contract. In the event the

Construction Manager fails to comply with any and all local, state and federal laws
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prohibiting the employment of individuals not legally authorized to work in the
United States, this agreement may be canceled, terminated or suspended in whole
or in part by the City, and the Construction Manager may be prohibited from
contracting to supply goods and/or services to the City for a period of one (1) year
from the date of discovery of the usage of illegal immigrant services in the
performance of a contract with the City.

ARTICLE 29

BOYCOTT OF ISRAEL

Section 29.1 Boycott of Israel

(a)

In connection with Tennessee Code Annotated Section 12-4-119, Construction
Manager certifies that it is not currently engaged in nor will it engage in a boycott
of Israel. For this purpose, a “boycott of Israel” shall mean engaging in refusals to
deal, terminating business activities, or other commercial actions that are intended
to limit commercial relations with Israel, or companies doing business in or with
Israel or authorized by, licensed by, or organized under the laws of the State of
Israel to do business, or persons or entities doing business in Israel, when such
actions are taken (i) in compliance with, or adherence to, calls for a boycott of
Israel, or (ii) in a manner that discriminates on the basis of nationality, national
origin, religion, or other unreasonable basis, and is not based on a valid business
reason. This provision is not applicable to contracts with a value less than $250,000
or to companies with less than 10 employees.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF, the parties have made and executed this Agreement as of the
day and year first above written.

(this contract is executed in triplicate)

CITY OF MEMPHIS, TENNESSEE Name of Const Management Firm

By By
Mayor

Date:

Printed Name

By ATTEST:
City Engineer

Date:

Printed Name

APPROVED:

By
City Attorney

ATTEST:

By
Comptroller
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STATE OF TENNESSEE )
) ss.
COUNTY OF SHELBY )

Personally appeared before me a Notary Public, , with

whom I am personally acquainted, and who, upon oath, acknowledged himself to be the
of CITY OF MEMPHIS, and that he as such ,

being authorized so to do, executed the foregoing Instrument for the purpose contained therein, by
signing the name of the corporation by himself as

Witness my hand and seal this day of , 20XX.

NOTARY PUBLIC

My Commission Expires:

STATE OF )
) ss.
COUNTY OF )
Personally appeared before me a Notary Public, , with
whom I am personally acquainted, and who, upon oath, acknowledged himself to be the
of , and that he as such

, being authorized so to do, executed the foregoing Instrument for the
purpose contained therein, by signing the name of the corporation by himself as

Witness my hand and seal this day of , 20XX.

NOTARY PUBLIC
My Commission Expires:
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EXHIBIT “A”

PROJECT DESCRIPTION

Add a brief few sentences describing the project.
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EXHIBIT “B”

GENERAL SCOPE OF WORK

L The furnishing of all labor, material, tools, equipment, services, transportation, all
temporary equipment, structures and work, and the payment of all costs incidental and necessary,
including but not limited to all materials, labor, services and taxes to furnish the pre-construction
services set forth in the Construction Management Agreement to which this is an Exhibit, and
complete the construction of the in Memphis, Tennessee,
in accordance with the Contract Documents prepared and to be prepared for the Project.
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II.

III.

IV.

EXHIBIT “C”

CONTRACT DOCUMENTS

This Agreement and all Exhibits attached hereto.

Drawings prepared (dated ) and to be prepared by:

(Name and address of design firm)

Specifications prepared (dated ) and to be prepared by:

(Name and address of design firm)

Addenda, including but not limited to, all drawings and attachments thereto.

To be determined at completion of GMP.
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EXHIBIT “D”

CONSTRUCTION MANAGER’S ORGANIZATIONAL CHART
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Pursuant to Article 4 of this Agreement, the Owner and the Construction Manager have agreed to
establish Guaranteed Maximum Prices for (1) the General Conditions - Construction Management
Site Office Support Costs; (2) the Cost of the Work, exclusive of Construction Management Site
Office Support Costs; and (3) Fee of the Construction Manager. The Owner agrees to pay the
Construction Manager up to the amount of the Guaranteed Maximum Price for each of the
categories set forth in Paragraphs 1, 2, and 3 below. The maximum cost to the Owner for the
Project is guaranteed not to exceed the Guaranteed Maximum Prices of the total of such categories

EXHIBIT “E”

COMPONENTS OF GUARANTEED MAXIMUM PRICE

set forth in Paragraphs 1, 2, and 3 as reflected below:

1.

Guaranteed Maximum Price for General Conditions

General Conditions - Construction Management Site Office Support Costs - For the
purpose of clarification it is understood and agreed that the Guaranteed Maximum Price
for Construction Management Site Office Support Costs includes, but is not limited to, all

costs associated with the following items:

TP OoTD OB RFTIIER MO A0 o

Field engineering and layout

Office trailers and furniture

Office supplies

Telephones

Facsimile machine(s)

Radios

Temporary utilities

Jobsite toilets

Jobsite water and ice

Project sign

Jobsite vehicle expenses

Safety supplies

Storage trailers

As-built drawings

Progress photos (monthly)

Clean-up

Dumpster fees and trash removal

Insurance not covered by Owner’s program
Building permit fee (based on a $XXXXXXXXX GMP)
Jobsite security
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EXHIBIT “E”

For the purposes of clarification, it is understood and agreed that the Guaranteed Maximum
Price of the Cost of the Work as set forth and described in Section 4.1(c) and this Exhibit
“E”, exclusive of the General Conditions - Construction Management Site Office Support
Costs and the Construction Manager’s Fee, includes, but is not limited to, all costs
associated with the following items:

Sitework

Concrete

Masonry

Metals

Woods and plastics
Thermal and moisture protection
Doors and windows
Finishes

Specialties
Equipment
Furnishings

Special Construction
Conveying Systems
Mechanical
Electrical

OB ZIATIIERE MO A0 o

Guaranteed Maximum Price of the Work, exclusive
of General Conditions - Construction Management Site Office Support Costs and the Construction
Manager’s Fee........ccccovevrenennne. $

3.

The Construction Manager’s Fee as defined in Section 4.1(b) includes all compensation,
payments and remuneration of any kind, including any and all general overhead and profits,
for complete and full performance of the Work in accordance with the Contract
Documents, subject only to a Change Order duly executed in accordance with the
Agreement. The Construction Manager’s Fee shall include all profit, corporate office
overhead costs, insurance premiums (other than insurance premiums for insurance required
under the Contract Documents for this Project) information services, utilities (other than at
the site), buildings, licenses, training (other than site specific training necessary for the
Project), advertising, corporate communications, research and development, corporate
allocation costs, marketing, business development, accounting, information technology
(other than required at the site and for Project Management such as Procure); human
resources, corporate management, executing compensation, legal and all other functions
associated with Contractor Manager’s profits and home or corporate officers not directly
related to the Work.

Guaranteed Maximum Price of Construction Manager’s Fee..........ccccccevvveenvennnen. $
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4. The total Guaranteed Maximum Price (“GMP”) for 1) General Conditions - Construction
Management Site Office Support Costs, 2) the Cost of the Work, and 3) the Construction
Manager’s Fee is as follows: $
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EXHIBIT “F”

BID PROCEDURE CRITERIA

This exhibit provides for the bidding and contract award procedures to be used for each of the
Trade Contracts.

1.

Construction Manager shall prepare the Contract Documents for each Trade Contract.
Each trade contract will be held by the Construction Manager and will utilize the Owner’s
contract format. In addition to the technical specifications and drawings for each trade
contract, the “front end” documents shall include the following:

PROJECT NAME
LOCATION AND/OR ADDRESS
MEMPHIS, TN

TABLE OF CONTENTS

DIVISION 0 - BIDDING AND CONTRACT REQUIREMENTS

SECTION 00010 - LEGAL NOTICE TO BIDDERS

SECTION 00100 - INSTRUCTIONS TO BIDDERS

SECTION 00310 - BID FORM

SECTION 00410 - BID BOND

SECTION 00420 - CERTIFICATE OF NONDISCRIMINATION
SECTION 00440 - CERTIFICATE OF A DRUG FREE WORKPLACE

The Owner will provide the Construction Manager with electronic files containing the
above contract sections.

The Construction Manager shall propose to the Owner a pre-approved bidders list for each
trade contract to be awarded. All contractors on the pre-approved list must be licensed
contractors in the State of Tennessee. The pre-approved bidders list for each trade contract
to be awarded shall be sufficient enough to provide for at least three (3) bid submittals for
each trade contract to be awarded.

The bid opening for each trade contract will be held in a pre-determined location in City
Hall. The date and time of each bid opening will be set by the Construction Manager.

The Construction Manager shall prepare a bid tab reflecting each bidder with the
lowest/best bidder identified.

The Construction Manager will be responsible for addressing any bid protests.

Page 8 of 23
Version Date 09/26/25



EXHIBIT “G”

WEATHER DELAY

Construction time shall include all normal weather conditions, such as rain, snow, and freezing
temperatures. Extension of time will not be allowed for the normal inclement weather, as recorded
by the Memphis area office of the National Weather Service. Claims for delay attributed to
unusually severe weather must be supported by National Weather Service Climatological data
covering the period in question and the same calendar period for the five (5) preceding years.
When the weather for the period in question exceeds in intensity or frequency the five (5) year
average for the same period, a time extension will be considered in accordance with Article 3.
Comparison will be on a monthly basis. For a day to be considered as a possible non-working day
due to rainfall, the rain on that day must exceed 0.1 inches. Whether or not a time extension is
granted will depend upon the effect of the weather on the work being performed during the period
in question.
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EXHIBIT “H”
ESCROW AGREEMENT
This Agreement is entered into as of this day of ,20  , by and among
City of Memphis ("City"), ("Contractor"), and First
Horizon Bank ("Bank").
WITNESSETH:

WHEREAS, City and Construction Manager have entered into a contract dated
(the "Contract') for the construction of certain improvements to
real property in connection with a project designated in City's [funding source]; and

WHEREAS, Section 00710, Article 4 of the Contract provides for a certain percentage to be
withheld by City from each progress payment made on account of the Contract price (hereinafter
referred to as "Retainage"); and

WHEREAS, City has selected Bank to be “Escrow Agent” for said Retainage;
NOW, THEREFORE it is mutually agreed among the parties hereto that:

1. City hereto shall cause a separate interest-bearing Escrow Account, Account No.
("the Escrow Account") to be established with the Escrow Agent. The proceeds
of the Escrow Account shall be the property of Construction Manager and shall be subject to the
rights of City under the Contract Documents if Construction Manager defaults on or does not
complete the Contract. All interest earned on deposited Retainage shall be paid to the Construction
Manager in accordance with this Agreement. Construction Manager shall provide Bank with a W-
9 and such other information as Bank may require in order to set up the Escrow Account. The
Account will use Construction Manager’s tax identification number.

2. Such Retainage shall not be released from the Escrow Account without the prior
written approval of City (a letter bearing the signature of the Comptroller of the City of Memphis
must be presented to the Bank requesting such release of Retainage) with a copy of said letter to
be sent to Construction Manager in the manner provided for transmission of notice as provided in
the Contract between City and Construction Manager.

3.From and after the date hereof, as each progress payment is made pursuant to Sections
4.2 and 4.3, Article 4 of the Contract, the Retainage withheld by City pursuant to the provisions of
the Contract shall be concurrently deposited to the Escrow Account.

4. Until satisfactory completion in full of the Contract, City has and shall retain a first
lien on and security interest in the Escrow Account. This security interest shall terminate upon
City’s execution of a release, to the extent of such release. Upon request for partial reduction of
retainage as provided in the contract, or upon satisfactory completion in full of the Contract by the
Construction Manager, to be evidenced by a written release delivered to the Escrow Agent, said
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release to be signed and executed by City, all funds accumulated in the Escrow Account, together
with any accumulated interest or other earnings thereon, shall be paid promptly to the Construction
Manager. Notwithstanding anything herein to the contrary, Construction Manager hereby agrees
that the Escrow Account may be drawn against by City to pay any and all costs, including
reasonable attorneys' fees and court costs arising out of any lien or claim for lien filed by anyone
claiming by, through or under the Construction Manager in connection with the Contract and/or
arising out of any breach of the Contract by Construction Manager.

5. In the event of any dispute regarding this Agreement, or in the event that any of the
parties hereto do not agree as to the disposition of the funds in the Escrow Account, the parties
hereto agree that the Escrow Agent shall be released of any further obligation under this Agreement
by tendering the funds maintained in the Escrow Account into a court of competent jurisdiction in
an action in the nature of an interpleader.

6. City may replace Escrow Agent by notifying Bank. Upon receipt of such notice,
Escrow Agent shall transfer all funds then on deposit in the Escrow Account to such bank selected
by City within ten (10) business days of such notice from City. City shall notify Construction
Manager of the substitute escrow agent and related escrow account within thirty (30) business days
of such transfer of funds to said substitute escrow agent.

7. Escrow Agent may resign as Escrow Agent by notifying City and Construction
Manager in writing of its intent to resign as Escrow Agent. Upon receipt of such notice, City and
Construction Manager agree that City shall have the right to approve a substitute escrow agent
within ten (10) business days of such notice from Escrow Agent. Escrow Agent shall transfer all
funds then on deposit in the Escrow Account to such bank selected by City.

8. To the extent permitted by law, the parties hereto agree to indemnify and hold the
Escrow Agent harmless from any loss, damages, or liabilities of any kind whatsoever, whether
foreseen or unforeseen, whether direct or indirect arising out of or in connection with this
Agreement, the Escrow Account and the funds contained therein, or the performance of the Escrow
Agent’s obligations hereunder, except liability resulting from Escrow Agent’s negligence or
misconduct. The Escrow Agent may rely upon the signatures of any correspondence from either
or both of Owner/Borrower and/or Construction Manager as being the authenticate signatures of
persons duly authorized to act on behalf of the Owner/Borrower or Construction Manager.

9. Except for the expressed provisions made in this Agreement, nothing provided in
this Agreement shall be construed to modify or to amend the terms and provisions of the Contract.

In witness thereof, the parties, by their signatures hereto have executed or approved this ESCROW
AGREEMENT.

CITY OF MEMPHIS: Approved as to Legal Form
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By:

Mayor

CONSTRUCTION MANAGER:

By:

Signature

Printed or Typed Name and Title

By:

Chief Legal Officer/City Attorney

BANK:

By:

Signature

Printed or Typed Name and Title
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EXHIBIT “I”

CITY OF MEMPHIS DISPUTE PROCEDURE

INITIAL DECISIONS - Consultant shall decide meaning and intent of technical specifications
and any plan or drawing where same may be found obscure or be in dispute.

FINAL DECISIONS - Any unresolved dispute between the Consultant and the Construction
Manager shall be referred to the Manager, Building Design and Construction for resolution.
Should the Construction Manager not be satisfied with the decision of the BD&C Manager, he
shall be allowed to appeal the decision to the City Engineer, who, after such hearings and
discussions as he deems appropriate, shall render a decision. Should the Construction Manager
not be satisfied with the decision of the City Engineer, he shall be allowed to appeal the decision
to the Mayor, who, after such hearings and discussions as he deems appropriate, shall render a
final and conclusive decision. The City of Memphis Dispute Procedure set out herein shall be
mandatory but non-binding subject to the parties’ rights to litigate disputes as provided in the
following paragraph.

DISPUTES - Any dispute arising out of or related in any manner to the Contract, the Work, and/or
the Project shall be governed, construed and enforced according to the laws of the State of
Tennessee. All actions, whether sounding in contract or in tort, relating to the validity, the
construction, the interpretation, and the enforcement of this Contract shall be instituted and
litigated in courts of the State of Tennessee located in Shelby County, Tennessee, and in no other.
In accordance herewith, parties to this Contract submit to the jurisdiction of the courts of the State
of Tennessee, located in Shelby County, Tennessee.
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EXHIBIT “J”

PERFORMANCE BOND

STATE OF TENNESSEE ( COUNTY)

KNOW ALL MEN BY THESE PRESENTS, THAT:

We, (Herein called the "Construction
Manager")

of

(Partnership or Corporation) organized and existing under and by virtue of the Laws of the State
of

, as Principal, and
as Surety, do hereby acknowledge ourselves indebted and firmly bound and held unto City of
Memphis, Tennessee (Hereinafter called the "Owner"), a corporation existing under and by virtue
of the laws of Tennessee, for the use and benefit of those entitled thereto, in the sum of

(3 ) (Dollars) for the payment of which well and truly to be made,
in lawful money of the United States we do hereby bind ourselves, successors, assigns, heirs and
personal representatives.

BUT THE CONDITION OF THE FOREGOING OBLIGATION OR BOND IS THIS:

Whereas, the Owner has engaged the said Construction Manager, for the sum of
S ) (DOLLARS)

to construct: Project Title

as more fully appears in a written agreement or contract bearing date of , a copy of
which said agreement or contract is by reference hereby made a part hereof, and it is the desire of
the said Owner that the said Contractor shall assume all undertaking under said agreement or
contract, and shall assure and protect all laborers and furnishers of material on said work both as
required by Tennessee Code Annotated Section 12-4-201 et seq., as amended, and also
independently of said statutes.

NOW, THEREFORE, if the said Construction Manager shall fully and faithfully perform all
undertakings and obligations under the said agreement or contract herein before referred to and
shall fully indemnify and save harmless the said Owner from all costs and damage whatsoever
which it may suffer by reason of any failure on the part of said Construction Manager so to do,
and shall fully reimburse and repay the said Owner any and all outlay and expense which it may
incur in making good any such default, and shall fully pay for all of the labor, materials and work
used by said Construction Manager or any immediate or remote Trade Contractor or furnisher of
material under him in the performance of said Contract, in lawful money of the United States, as
the same shall become due, then this obligation or bond shall be null and void, otherwise to remain
in full force and effect.
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AND, for value received, it is hereby stipulated and agreed that no change, extension of time,
alteration or addition to the terms of the said agreement or contract or to the work to be performed
thereunder or the specifications accompanying the same shall in anywise affect the obligations
under this obligation or bond, and notice is hereby waived of any such change, extension of time,
alteration or addition to the terms of the agreement or contract or to the work or to the
specifications.

IN WITNESS WHEREOF, the said Construction Manager has hereunder affixed its signature and
said Surety has hereunto caused to be affixed its corporate signature and seal, by its duly authorized
officers, on this day of , 20

CONSTRUCTION MANAGER

Contractor’s Company Name

Signature

Printed or Typed Name and Title

SURETY

SURETY:

BY:
Attorney in Fact - Signature

CITY OF MEMPHIS

Printed or Typed Name
APPROVED: COUNTERSIGNED:
Mayor BY:

Tennessee Agent

APPROVED:
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Print Name

City Attorney Address

Telephone Number
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EXHIBIT “K”

CITY OF MEMPHIS CERTIFICATE OF NONDISCRIMINATION

As Bidder, Construction Manager, or Trade Contractor on a City of Memphis Construction Contract,

(NAME OF PROJECT)

the undersigned states that it does not discriminate against any subcontractor, employee, or applicant for
employment on the grounds of race, color, national origin or sex and, if awarded a contract for this project,
agrees in performance of work:

1. Not to discriminate against any subcontractor, employee, or applicant for employment on the
grounds of race, color, national original or sex;

2. To maintain payrolls of laborers and mechanics employed on this contract until five (5) years
after final release and final payment by the City;

3. To require a similar certificate to be executed by each subcontractor at the time a subcontract is
executed under the contract with the requirement that such subcontractor agrees to require a
similar certificate of requirement on any lower tiers of subcontracts.

4.  To conform with federal law, state statutes, executive orders, and local ordinances identified and
listed under Nondiscrimination, Section 00100, “Instructions to Bidders”, Paragraph 19 criteria.

Contractor's Name

Date

Signature

Printed or Typed Name and Title
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EXHIBIT “L”
AFFIDAVIT AND PARTIAL WAIVER OF CLAIMS AND LIENS AND RELEASE OF RIGHTS FOR TRADE
CONTRACTORS
The undersigned, who is the (designate title) of which is the

(designate whether Trade Contractor, supplier or otherwise) for the (designate the type of work, supplies or services rendered)
on the improvements constructed on the premises hereafter identified, declares that hisher contract with (Construction Manager)
isin the total amount of § , which includes extras and all change orders to the date hereof.

The undersigned further states that as of (date) the total value of work completed and material stored is $ . Of this amount,
$ has been received (the receipt and sufficiency of which is hereby acknowledged by the undersigned) including § in payment
of Payment Application or Invoice Number . Atotal of § is being held as retainage.

In consideration of the amounts and sums received, the undersigned does hereby waive and release to the City of Memphis (Owner) and to
(Construction Manager) any and all claims, liens, and rights to liens upon the premises described below and upon improvements now thereon, and upon the monies or other
considerations (due as of the date of the aforesaid payment application or invoices from the City of Memphis (Owner) or (Construction Manager)
or from any other person, firm or corporation, said claims, liens, and rights to liens being on account of labor, services, materials, fixtures or apparatus heretofore fumished by
or at the request of the undersigned. The premises as to which said claims, liens, and rights to liens are hereby released are identified as follows:

Project Name:

Address of Project:

City: Memphis County: Shelby State: TN Zip Code:

The undersigned further represents and warrants that she is duly authorized and empowered to sign and execute this waiver on hisher own behalf and on behalf of the
company or business for which s/he is signing; that s/he has properly performed all work and fumished all the materials of the specified quality per plans and specifications
and in a good and workmanlike manner through the date of said payment application or invoice; that s/he has paid for all the labor, materials, equipment, and services that he
has used or supplied to the above premises through the date of said payment application or invoice; that s’e has no other outstanding and unpaid payment applications,
invoices, retentions, holdbacks, chargebacks or unbilled work or materials against (Construction Manager) as of the date of the aforementioned
payment application; and that any materials which have been supplied or incorporated into the above premises were either taken from his/her fully-paid or open stock or were
fully paid for and supplied as stated on the payment application or invoice.

The undersigned further agrees to reimburse and does hold harmless and fully indemnify the City of Memphis (Owner) and (Construction
Manager) for any losses or expenses should any such claims, liens, or rights to liens be asserted (by the undersigned or by any laborer, materialman or subcontractor of the
undersigned), including, without implied limitation, attomeys’ fees incurred in the defense thereof.

The undersigned further accepts and acknowledges the receipt of the aforesaid sums in full accord and satisfaction for the aforementioned claims with full knowledge that the

contractors, City of Memphis (Owner) and (Construction Manager), their successors and assigns, are relying thereon; and furthermore, the
undersigned agrees to perform, now and in the future, each and every covenant and provision of this written contract or supplier’s agreement (as the case may be) as modified
or changed in writing with (Construction Manager) or any Trade Contractor of (Construction Manager) hereby

acknowledging that said contract or supplier’s agreement is now in full force and effect.

In addition, for and in consideration of the amounts and sums received, the undersigned hereby waives, releases and relinquishes any and all claims, rights or causes of
action whatsoever arising out of or in the course of the work performed on the above-mentioned project, contract or event transpiring prior to the date hereof, excepting the
right to receive payment for work performed and properly completed and retainage, if any, after the date of the above-mentioned payment application or invoices.

Signed and delivered the day of ,20 . Company

(.Pn'nted Name)

(Signature)

Title:

Before me, the undersigned Notary Public in and for the said County and State, personally appeared
and acknowledged execution of the foregoing affidavit as his/her voluntary act and deed and further stated that the facts recited are true ofhls/her personal knowledge.

My Commission Expires:

Notary Public
Residence County/State:
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EXHIBIT “M”

AFFIDAVIT AND FINAL WAIVER OF CLAIMS AND LIENS AND RELEASE OF RIGHTS FOR TRADE
CONTRACTORS

The undersigned, who is the (designate title) of which is the (designate
whether Trade Contractor, supplier or otherwise) for the (designate the type of work, supplies or services rendered) on the
improvements constructed on the premises hereafter identified, declares that his’her contract with (Construction Manager) is in the
total amount of § , which includes extras and all change orders to the date hereof.

The undersigned further states that as of (date) all work on said project has been performed and completed in accordance with the plans and specifications
for the project, and said work has been accomplished in accordance with the terms and conditions of hisher subcontract and those documents which, by reference, are a part
of'said subcontract. The total value of work completed and material stored is $ . Of'this amount, $ has been received (the receipt
and sufficiency of which is hereby acknowledged by the undersigned) including $ in payment of Payment Application or Invoice Number

. Atotal of § is being held as retainage.

In consideration of the amounts and sums received, the undersigned does hereby waive and release to the City of Memphis (Owner) and to
(Construction Manager) any and all claims, liens, and rights to liens upon the premises described below and upon improvements now thereon, and upon the monies or other
considerations (due as of the date of the aforesaid payment application or invoices from the City of Memphis (Owner) or (Construction Manager)
or from any other person, firm or corporation, said claims, liens, and rights to liens being on account of labor, services, materials, fixtures or apparatus heretofore fumished by
or at the request of the undersigned. The premises as to which said claims, liens, and rights to liens are hereby released are identified as follows:

Project Name:

Address of Project:
City: Memphis County: Shelby State: TN Zip Code:

The undersigned further represents and warrants that s’he is duly authorized and empowered to sign and execute this waiver on his’/her own behalf and on behalf of the
company or business for which s/he is signing; that he has property performed all work and fiimished all the materials of the specified quality per plans and specifications and
ina good and workmanlike manner as required by the contract; that s/he has paid forall the labor, materials, equipment, and services that s/he has used or supplied to the above
premises as required by the contract; that s/he has no other outstanding and unpaid payment applications, invoices, retentions, holdbacks, chargebacks or unbilled work or
materials against (Construction Manager); and that any materials which have been supplied or incorporated into the above premises were either
taken from his/her fully-paid or open stock or were fully paid for and supplied as stated on the payment application or invoice.

The undersigned fiirther agrees to reimburse and does hold harmless and fully indemnify the City of Memphis (Owner) and (Construction
Manager) for any losses or expenses should any such claims, liens, or rights to liens be asserted (by the undersigned or by any laborer, materialman or subcontractor of the
undersigned), including, without implied limitation, attomeys’ fees incurred in the defense thereof.

The undersigned further accepts and acknowledges the receipt of the aforesaid sums in full accord and satisfaction for the aforementioned claims with full knowledge that

the contractors, City of Memphis (Owner) and (Construction Manager), their successors and assigns, are relying thereon; and furthermore, the
undersigned agrees to perform, now and in the future, each and every covenant and provision of this written contract or supplier’s agreement (as the case may be) as modified
or changed in writing with (Construction Manager) or any Trade Contractor of (Construction Manager) hereby

acknowledging that said contract or supplier’s agreement is now in full force and effect.

In addition, for and in consideration of the amounts and sums received, the undersigned hereby waives, releases and relinquishes any and all claims, rights or causes of
action whatsoever arising out of or in the course of the work performed on the above-mentioned project, contract or event transpiring prior to the date hereof, excepting
retainage, if any, after the date of the above-mentioned payment application or invoices.

Signed and delivered the day of ,20 . Company

By:
(Printed Name)

(Signature)

Title;

Before me, the undersigned Notary Public in and for the said County and State, personally appeared
and acknowledged execution of the foregoing affidavit as hisher voluntary act and deed and further stated that the facts recited are true ofhls/her personal knowledge.

My Commission Expires: Notary Public:

Residence County/State:
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EXHIBIT “N”

CITY OF MEMPHIS BUILDING WAGE RATES

FOR APPLICABLE WAGE RATES, PLEASE CONTACT THE PROJECT SPONSOR’S
REPRESENTATIVE.
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EXHIBIT “O”

CITY OF MEMPHIS HIGHWAY WAGE RATES

FOR APPLICABLE WAGE RATES, PLEASE CONTACT THE PROJECT SPONSOR’S
REPRESENTATIVE.
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EXHIBIT “P”

CITY OF MEMPHIS CERTIFICATE OF DRUG FREE WORKPLACE

As Construction Manager, Trade Contractor, or Sub-subcontractor on a City of Memphis Construction Contract,

(NAME OF PROJECT)

the undersigned states that it acknowledges and adheres to the City of Memphis Drug Free Workplace policy and if
awarded a contract for this project, agrees in performance of work:

1. To require drug and alcohol screening (urine testing, breath analysis, or other testing procedures) in the
following situations: Pre-Employment; Department of Transportation Commercial Drivers, Reasonable
Suspicion; Post Accident and Follow Up Drug Testing as part of Substance Abuse Rehabilitation.

2. To operate a drug free workplace program or alcohol testing program with requirements at least as stringent
as the City of Memphis.

Contractor's Name

Date

Signature

Printed or Typed Name and Title
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EXHIBIT “Q”

CPM PROGRESS SCHEDULE
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QUESTION RESPONSE EXHIBIT C

CURRENT CONSTRUCTION PHASING PLAN

Downtown Infrastructure Modernization for Public Safety RFQ — Question Responses | Page 9



This phasing plan is subject to change.
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